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COMMERCE, PENSIONS, AND CODES 


An Inquiry into the Nature of the Judicial Understanding of 
the Extent of Congressional Power “To regulate Commerce .. . 
among the several States,’ as Evidenced by the Decisions and 
Opinions of the Supreme Court of the United States in Raiiroad 
Retirement Board v. Alton Railroad Company, 295 U. S. 330, and 
A. L. A. Schechter Poultry Corporation v. United States, 295 


U. S. 495. 


WO unnecessary and far-reaching interpretations of the com- 
merce clause were announced by the Supreme Court of the 
United States in May, 1935. The interpretations were unneces- 
sary, because the cases in which they were announced might have 
been disposed of on other grounds. Indeed, if one may give 
priority to the grounds first considered in the opinions, the cases 
already had been disposed of on other grounds. The cabalistic 
“ affirmed ” and “ reversed ” had not been officially pronounced, 
but the discussion had shown that no consideration of the com- 
merce clause was necessary in order to dispose of the litigation and 
the statutes before the Court. The Railroad Retirement Act * had 
been judicially pronounced dead because of inseparable provisions 
distasteful to majority conceptions of due process of law.? The 
National Industrial Recovery Act* had similarly been wiped off 


1 Act of June 27, 1934, c. 868, 48 Stat. 1283, 45 U. S. C. A. §§ 201-14 (Supp. 
1934). 

? Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935). 

3 Act of June 16, 1933, c. 90, 48 Stat. 195, 196, 15 U. S. C. A. § 703 (Supp. 
1934). 
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the statute books because of a unanimous conclusion that it had 
unconstitutionally delegated legislative power to the President.‘ 
By curtailment, alteration and amendment, Congress might have 
cured or avoided these defects and passed more or less similar 
substitutes. Such possibilities are foreclosed by the judicial pro- 
nouncements of Congressional trespass beyond the limits of the 
national commerce power. 

The Railroad Retirement Act was declared unconstitutional in 
Railroad Retirement Board v. Alton R. R.° Mr. Justice Roberts 
wrote the opinion for the majority, consisting of himself and Jus- 
tices Van Devanter, McReynolds, Sutherland and Butler. After 
reciting the major provisions of the statute and the holding of the 
Supreme Court of the District of Columbia, he went on to say: 


“ Our duty, like that of the court below, is fairly to construe the powers 
of Congress, and to ascertain whether or not the enactment falls within 
them, uninfluenced by predilection for or against the policy disclosed in 
the legislation. The fact that the compulsory scheme is novel is, of 
course, no evidence of unconstitutionality. Even should we consider the 
act unwise and prejudicial to both public and private interest, if it be 
fairly within delegated power our obligation is to sustain it. On the 
other hand, though we should think the measure embodies a valuable 
social plan and be in entire sympathy with its purpose and intended re- 
sults, if the provisions go beyond the boundaries of constitutional power 
we must so declare.” ® 


“ Uninfluenced by predilection for or against the policy disclosed 
in the legislation ”, with minds insulated against every considera- 
tion that lawmakers must weigh in forming wise judgments, eman- 
cipated from aversion to novelty, from concern for railroad finance, 
from distaste for labor lobbies, five readers of the Constitution 
discover in some mechanical way just what it has to say about 
Congressional compulsion to pay pensions to railway employees. 

The four other official readers of the Constitution agree in one 
respect with the controlling five. They concur in the opinion 
that it is unreasonable, arbitrary and capricious, and therefore 
wanting in due process of law, to compel carriers to pay pensions 
to former employees who may never be reéngaged. This provision 


4 A. L. A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935). 
5 295 U.S. 330 (1935). 
6 Id. at 346. 
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was confined to those who were in the service of the carrier within 
one year prior to the enactment of the statute and was designed to 
ward off from the carriers any temptation to withhold from men of 
experience a recall to work that would put them on the list of those 
eligible to pensions. Such a justification for the provision would 
naturally make no appeal to a majority who held it unreasonable 
to count service prior to the statute in determining the amount of 
a pension or the time when the right to a pension would accrue. 
Other due process defects discovered by the majority include the 
award of the right to a pension after 30 years of service though 
with the deduction of one-fifteenth for each year that the employee 
lacks the age of 65, the award of a pension at that age to persons 
whose service had theretofore ceased, and the pooling of all carriers 
and all employees in their contributions to and claims upon a 
single fund. 

These provisions were regarded by the minority as within that 
broad discretion on matters of policy that belongs to the legislative 
branch of the government. Those concerned with the classes of 
persons to be benefited were thought also to be sufficiently separa- 
ble from the scheme as a whole to be excisable under the separa- 
bility clause of the statute. Such severance of course could not 
save any of the statute when the provision for pooling carriers 
and employees in a unitary plan was condemned. In sanctioning 
the unitary plan the minority invoked the precedents of pooling 
classes of hazardous industries in the Washington workmen’s com- 
pensation plan,’ of pooling banks in the depositors’ guarantee 
plan,* of the recapture of excess earnings of railroads,’ and of the 
division of joint rates on other bases than that of mileage.*° The 
dissenting opinion shows no sign of invoking a taxing power as an 
aid to a regulatory power, but rests its justification on regulatory 
power alone. The majority also treat the statute wholly as a 
regulatory one. Thus neither opinion touches directly upon issues 
that will be in the forefront when the Social Security Act ** and 


7 Mountain Timber Co. v. Washington, 243 U. S. 219 (1917). 

8 Noble State Bank v. Haskell, 219 U.S. 104 (1911) ; Abie State Bank v. Bryan, 
282 U.S. 765 (1931). 

® Dayton-Goose Creek Ry. v. United States, 263 U. S. 546 (1924). 

10 New England Divisions Case, 261 U. S. 184 (1923). 

11 P. L. No. 271, 74th Cong., rst Sess. (Aug. 14, 1935). 
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the new Railroad Retirement Act of 1935 ** come up for judicial 
consideration. 

Before his detailed denunciation of parts of the statute in the 
name of the due process clause, Mr. Justice Roberts announced 
that there is also the issue whether the Act is a regulation of in- 
terstate commerce within the constitutional grant to Congress. 
After stating broadly the opposing contentions of the litigants, 
he says: 


“These conflicting views open two fields of inquiry which to some ex- 
tent overlap."*! If we assume that under the power to regulate com- 
merce between the States Congress may require the carriers to make 
some provision for retiring and pensioning their employees, then the con- 
tention that various provisions of the Act are arbitrary and unreasonable 
and bear no proper relation to that end must be considered. If any are 
found which deprive the railroads of their property without due process, 
we must determine whether the remainder may nevertheless stand. 
Broadly, the record presents the question whether a statutory require- 
ment that retired employees shall be paid pensions is regulation of com- 
merce between the States within Article I, § 8.” 14 


This is somewhat confusing, but it may be intentionally so. When 
it is said that the two fields of inquiry to some extent overlap, it is 
evidently meant that the commerce issue and the due process issue 
are confused with each other. This interpretation of the sentence 
is reinforced by the footnote attached to it. To this footnote we 
shall return in a moment. Meanwhile let us consider a view of the 
relation between commerce issues and due process issues which 
would keep them distinct from each other. 

The Fifth and Fourteenth Amendments were designed to give to 
individuals some measure of freedom from legislative regulation. 
They have nothing to do with partitioning governmental power 
between the nation and the states. The Fifth Amendment re- 
strains Congress when concededly Congress alone is competent to 
act. The Fourteenth Amendment restrains the states when con- 
cededly the states alone are competent to act. Each amendment 


12 P. L. No. 399, 74th Cong., 1st Sess. (Aug. 29, 1935). See also The Railroad 
Pay-roll Tax Act, P. L. No. 400, 74th Cong., 1st Sess. (Aug. 29, 1935). 

18 At this point in the opinion is the reference to the footnote quoted on p. 6, 
infra. 
14 295 U.S. at 347-48. 
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in its separate field is a brake on the exercise of power otherwise 
possessed. The Constitution was originally adopted without any 
due process clause. It continued for some 75 years with no due 
process restriction on state action. The Fifth Amendment was 
adopted because of apprehension that Congress within the sphere 
of its granted powers might bear down too heavily upon liberty 
and property. It did not define the fields that Congress may 
enter, but admonished Congress to be a gentleman in the sphere 
to which it had already been called. If the requirements of due 
process are satisfied by legislative action, the issue of the com- 
merce clause is whether such action belongs to Congress or to the 
several states. If the regulation is a regulation of interstate com- 
merce, it is within the scope of Congressional power even though 
it is not wholly without the scope of state power. 

Such a view as this seems both historically and analytically 
justifiable. Certainly there are no words in the Constitution to 
authorize one to reject it. Any rejection must be the offspring of 
a judicial gloss or of a theorizer’s preference. There is no such 
established judicial gloss, unless one has become established by in- 
ference from Mr. Justice Roberts’ footnote in the opinion under 
review. The point is quite different from that involved in the in- 
terpretation of the necessary-and-proper clause. When Congress 
is regulating something not interstate commerce and is invoking 
the justification of the authority to make all laws which shall be 
necessary and proper for carrying into execution its commerce 
power, then there is the question whether the means adopted are 
ones that are appropriate and that consist with the letter and 
spirit of the Constitution.** Here is a formula that gives to courts 
something of the same free censorship that is indulged in when 
putting meaning into due process clauses. To import the same 
notion into the inquiry whether Congress is regulating interstate 
commerce is to assume a judicial dictatorship over the exercise 
of an enumerated power without any such warrant as obtains 
when Congress must invoke what Marshall called “ incidental or 
implied powers” ** or what one may call ancillary powers. 

Yet this is what Mr. Justice Roberts seems to do in his footnote 


15 See Marshall, C. J., in M’Culloch v. Maryland, 4 Wheat. 316, 421 (U. S. 
1819). 
16 Td. at 406. 
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to the statement that the opposing views of the parties “ open two 
fields of inquiry which to some extent overlap.” ** This footnote 
is as follows: 


“‘ When the question is whether the Congress has properly exercised a 
granted power the inquiry is whether the means adopted bear any rea- 
sonable relation to the ostensible exertion of the power. Mugler v. Kan- 
sas, 123 U. S. 623, 661; Hammer v. Dagenhart, 247 U.S. 251, 276; 
Bailey v. Drexel Furniture Co., 259 U.S. 20, 37. When the question is 
whether legislative action transcends the limits of due process guaran- 
teed by the Fifth Amendment, decision is guided by the principle that 
the law shall not be unreasonable, arbitrary or capricious, and that the 
means selected shall have a real and substantial relation to the object 
sought to be obtained. Nebbia v. New York, 291 U.S. 502, 525.” *® 


This makes the commerce question, not whether Congress has 
regulated interstate commerce and thereby exercised the commerce 
power — as one would take the question to be by reading the 
commerce clause — but whether Congress has properly exercised 
the commerce power, has exercised it in a manner that meets the 
approval of five Justices of the Supreme Court. To be exercised 
properly, the power must have chosen means that bear a reasonable 
relation to the ostensible exertion thereof. ‘‘ Reasonable” and 
“ostensible ” are words conducive to freedom of judgment for 
the judiciary and to corresponding constraint for the Congress. 

The cases cited by Mr. Justice Roberts in support of his for- 
mula bear no close relation to the problem of the Railroad Retire- 
ment Act. Mugler v. Kansas* involved the Fourteenth Amend- 


17 See p. 4, supra. 

18 295 U. S. at 347-48. 

19 123 U. S. 623 (1887). On the page to which Mr. Justice Roberts refers, Mr. 
Justice Harlan, after saying that it belongs to the legislative branch of the govern- 
ment “ to exert what are known as the police powers of the State, and to determine, 
primarily, what measures are appropriate or needful for the protection of the public 
morals, the public health, or the public safety ”, adds the following caveat: “ It does 
not at all follow that every statute enacted ostensibly for the promotion of these 
ends, is to be accepted as a legitimate exertion of the police powers of the State. 
There are, of necessity, limits beyond which legislation cannot rightfully go. ... 
The courts are not bound by mere forms, nor are they to be misled by mere pre- 
tences. They are at liberty —indeed, are under a solemn duty —to look at the 
substance of things, whenever they enter upon the inquiry whether the legislature 
has transcended the limits of its authority. If, therefore, a statute purporting to 
have been enacted to protect the public health, the public morals, or the public 


{ 
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ment and not any issue of the scope or the exercise of national 
power. Hammer v. Dagenhart * and Bailey v. Drexel Furniture 
Co.” defeated efforts of Congress to restrict or prevent child labor 
in factories by forbidding interstate transportation of the products 
thereof and by imposing additional income taxes on the profits 
therefrom. The underlying objection to both statutes was that 
Congress employed the form of a national power in order to ex- 
ercise the substance of a reserved state police power. If Congress 
by suppressive taxation may make unprofitable any method of 
conducting business that it chooses, it may in effect dictate the 
conduct of all business and thereby make its power supersede 
state regulatory power and destroy a major part of constitutional 
federalism. When Congress in explicit detail reveals its hope 
that a tax will raise no revenue but will coerce or restrain conduct 
to avoid taxability, it opens itself readily to the judgment that it 
has devised a pretended tax as a mere form to exercise what is in 
substance a regulatory power that belongs to the states. 

There are similar possibilities in a Congressional embargo con- 
ditioned on antecedent conduct not affecting the physical nature 
of commodities. Whether the possibility is an actuality depends 
upon the relation between the conditions and the transit. All 
would agree that Congress by prohibiting the transportation of 
goods or persons from states in which divorce is allowed or not 
allowed, in which the roads are poor or in which coals are dug,”” 


safety, has no real or substantial relation to those objects, or is a palpable invasion 
of rights secured by the fundamental law, it is the duty of the courts to so adjudge, 
and thereby give effect to the Constitution.” 123 U.S. at 661. It is with reference 
to the due process limitations upon state police power that Mr. Justice Harlan says 
“ ostensible ” and “ real or substantial relation”, from which Mr. Justice Roberts 
borrows for his formula as to inquiry into the scope of the commerce power. 

20 247 U. S. 251 (1918) ; see pp. 19-21, infra. Hereafter this case is referred to 
in the text as the Child Labor Case or the first Child Labor Case, in contradistinction 
to the Child Labor Tax Case, which is the reporter’s official designation of Bailey v. 
Drexel Furniture Co., 259 U. S. 20 (1922). 

21 259 U.S. 20 (1922) ; see pp. 21-22, infra. The official designation of this case 
is Child Labor Tax Case, and it will so be called here. 

22 See the acute dissent of Mr. Justice McReynolds in United States v. Hill, 
248 U. S. 420 (1919). This case sustained the so-called Reed Bone Dry Amend- 
ment, 39 Stat. 1058, 1069 (1917), 18 U. S. C. A. § 341 (1927), which forbade in- 
terstate transportation of liquor into a state in which its sale or manufacture was 
forbidden. As enforced in the case at bar, the statute was not in aid of the policy of 
the state of destination, since that state explicitly allowed the introduction in which 
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would not in any honest sense be regulating commerce but would 
be regulating divorce or highways or the mining of coal. There 
must be some limit to Congressional selection of conditions in the 
state of origin or again there would be Congressional power to 
destroy a major part of constitutional federalism. This limit 
may be suggested, though not defined, by saying that the condition 
selected should bear a reasonable relation to the ostensible exer- 
tion of the commerce power or there is not in substance an exer- 
tion of that power. Mr. Justice Roberts’ formula has its due 
place and its due application in constitutional law. What is due 
and what is undue calls for a discrimination that Mr. Justice 
Roberts does not give. 

We may postpone until later our consideration of the question 
whether there was due application of the formula in the first Child 
Labor Case.** The point to make at the moment is that the appli- 
cation there was essentially different from that of Mr. Justice 
Roberts in the Railway Pension Case.** In the Child Labor 
Case > Mr. Justice Day invoked the Tenth Amendment as an 
important basis for the decision. I had never been able to under- 
stand the appositeness of this invocation until Mr. Corwin wrote 
of the political and judicial theory that somehow the Tenth 
Amendment is an independent criterion of the scope of national 
power.” I had assumed that the Tenth Amendment comes in 
only to make clear that if Congress has not exercised a granted 
power it has exercised a power that has not been granted and that 
therefore is reserved to the states. I had supposed that the ques- 
tion whether Congress has exercised a granted power is one to 
be determined independently before the Tenth Amendment comes 
into play. But it appears that alongside of this view there has 
been the opposite view that the Tenth Amendment is some sort of 


Mr. Hill indulged. In his dissent Mr. Justice McReynolds inquired: “ If Congress 
may deny liquor to those who live in a State simply because its manufacture is not 
permitted there, why may not this be done for any suggested reason, e.g., because 
the roads are bad or men are hanged for murder or coals are dug. Where is the 
limit?” 248 U.S. at 428. 

23 See pp. 19-21, infra. 

24 Railroad Retirement Board v. Alton R. R., 295 U. S. 330 (1935). 

25 Hammer v. Dagenhart, 247 U. S. 251 (1918). 

26 For his most recent exposition of contending theories on this point, see 
Corwin, THE TWILIGHT OF THE SUPREME CouRT (1934) C¢. I. 
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lens through which to look to discover the scope of the powers 
previously conferred upon Congress by the original Constitution. 

Both views have been adopted intermittently by the Supreme 
Court or by an occasional majority of its members. The first 
Child Labor Case is the outstanding application of the view that 
the Tenth Amendment contains a canon of interpretation as well 
as a caution against trespass. Let this view for a moment be 
taken as established and worthy of all acceptation. It neverthe- 
less has no proper bearing on the problem of Congressional com- 
merce power over compulsory payment of pensions to employees 
of interstate carriers unless the states have power over such pen- 
sions comparable to their power to forbid or to permit child labor 
in factories. For, be it remembered, the commerce clause and the 
Tenth Amendment belong to the Constitution that creates and 
describes the federal system and not to the Constitution that pro- 
claims a haven for individual liberty. Unless Congress is charged 
with wrongfully superseding state authority, Mr. Justice Roberts 
goes beyond his chosen mentors when he treats the commerce 
question as asking whether there has been a proper or fitting or 
reasonable exercise of the commerce power. All such questions 
can appropriately be raised and answered under the due process 
clause. 

Of course the analysis and estimate invoked in support of a con- 
viction of sin against due process may also inspire condemnation 
for want of power under the commerce clause. Thus a newly 
instituted compulsion to pay a pension to a person whose service 
has already forever ended may be called arbitrary and may also 
be deemed not a regulation of the relation between a carrier and 
its employees. Yet, if a state should require an interstate carrier 
to pay a pension to one made emeritus before the statute, the re- 
sulting burden on the carrier and on the conduct of its interstate 
commerce might be thought sufficient to hold the imposition in- 
valid on the ground that it is a regulation of interstate commerce. 
Had there been no Civil War and no Fourteenth Amendment, 
such a judgment would not be surprising from a court that has 
shown a tendency to extend more and more its supervisory func- 
tion over legislation. Wide is the range of human judgment and 
flexible are the powers of human reasoning. A judgment that it 
is for the states and not for Congress to impose a due-process- 
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proof pension plan on interstate carriers seems much harder to 
accept than the converse. 

Yet such is the judgment of a bare majority of the contemporary 
Supreme Court unless such a majority would find that no com- 
pulsory pension plan could be imposed either by Congress or by 
the states. The only legitimate capsule for such a judgment is the 
capsule that requires conformity to due process of law. The ma- 
jority in the Railway Pension Case do not say that no compulsory 
pension plan could comply with due process. Mr. Justice Roberts, 
after reaffirming his conclusion that inseparable provisions of the 
Act contravene the Fifth Amendment, begins his consideration 
of the commerce issue by saying: 


“ We are of opinion that it is also bad for another reason which goes to 
the heart of the law, even if it could survive the loss of the unconstitu- 
tional features which we have discussed. The Act is not in purpose or 
effect a regulation of interstate commerce within the meaning of the 
Constitution.” 


Of this conclusion, Mr. Chief Justice Hughes in dissenting says: 


“ The gravest aspect of the decision is that it does not rest simply upon 
a condemnation of particular features of the Railroad Retirement Act, 
but denies to Congress the power to pass any compulsory pension act for 
railroad employees. . . . In that view, no matter how suitably limited 
a pension act for railroad employees might be with respect to the persons 
to be benefited, or how appropriate the measure of retirement allow- 
ances, or how sound actuarily the plan, or how well-adjusted the burden, 
still under this decision Congress would not be at liberty to enact such 
a measure. That is a conclusion of such serious and far-reaching im- 
portance that it overshadows all other questions raised by the Act. In- 
deed, it makes their discussion superfluous. The final objection goes, as 
the opinion states, ‘ to the heart of the law, even if it could survive the 
loss of the unconstitutional features’ which the opinion perceives. I 
think that the conclusion thus reached is a departure from sound princi- 
ples, and places an unwarranted limitation upon the Commerce Clause 
of the Constitution.” 2° 


It is important to stress this wide scope of the opinion, because 
in part of his argument Mr. Justice Roberts invokes some of the 
curable particularities of the condemned statute as proof that no 


27 295 U.S. at 362. 28 Td. at 374-75. 
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compulsory pension plan could be a regulation of commerce.” 
This must be due to argumentative zeal rather than to any nice 
sensitiveness to the logical requirement that consideration of an 
hypothesis should keep the hypothesis duly in mind. An act free 
from the excesses that move the majority to speak of “‘ largess ” *° 
would find in many quarters a very different climate of opinion 
than one not satisfactorily adjusted to the needs of the worker 
and of the transportation service. The eleemosynary features of 
the Railroad Retirement Act that Mr. Justice Roberts particularly 
condemns ** show that Congress was not confining itself to the 
type of pension plan that carriers deem it wise to inaugurate vol- 
untarily, and suggest that the legislative concern went beyond 
what one could well regard as the essential requisites of decent and 
honorable conduct of the railroad enterprise. They make the 
motives of Congress suspect to any one who has a right to question 
them. 

Courts, we are assured, may not enter into inquiries as to Con- 
gressional motives.** Mr. Justice Roberts, however, inquires into 
the “ purposes ” of Congress as discernible from the provisions of 
the law enacted. He finds therein some purposes to make rail- 
roads play the part of Good Samaritans. To compel railroads to 
help the poor is not of necessity in and of itself to regulate inter- 
state commerce. From this conviction that a particular pension 
plan is a plan to help the poor and not to regulate interstate com- 
merce it is not psychologically difficult for men of the requisite 
caste of thought to pass to the expanded conviction that any pen- 
sion plan coerced by statute is a plan to help the poor and not to 


29 “When to these considerations is added that, as heretofore said, the Act 
disregards fitness to work, pensions the worker who retires at his option before any 
suggested superannuation, irrespective of skill or ability, pensions those who are 
presently compelled by the law to retire, irrespective of their fitness to labor, and 
grants annuities to those who are discharged for dishonesty or gross carelessness, 
it becomes perfectly clear that, though the plan may bring about the social benefits 
mentioned in § 2a, it has and can have no relation to the promotion of efficiency, 
economy or safety by separating the unfit from the industry.” Jd. at 366-67. 

30 Td. at 349, 351. 

31 See note 29, supra. 

82 “ We have neither authority nor disposition to question the motives of Con- 
gress in enacting this legislation. The purposes intended must be attained con- 
sistently with constitutional limitations and not by an invasion of the powers of the 
States.” Mr. Justice Day in Hammer v. Dagenhart, 247 U. S. 251, 276 (1918). 
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regulate commerce. The mood engendered by a pension plan 
with provisions that are “ arbitrary ” and “ unreasonable ” is not 
certain to be dispelled by the logical effort to conceive of a hypo- 
thetical pension plan with the offensive features eliminated. If a 
trained judge fails to confine his mind to his hypothesis, the 
human being inside the robe may fail to confine his aversions to 
what gave rise to them. 

One might be inclined to be more tolerant toward possible 
judicial frailty if it appears only in the performance of an unes- 
capable judicial task; but when the barest majority of a court, 
however uninfluenced by predilection for or against any policy, 
ventures upon a sweeping condemnation twice removed from all 
that is necessary to dispose of the case between the litigants, then 
it may be fitting to hold the judicial censors up to the standard of 
doing well what need not have been done at all. If we accept the 
conclusion that various provisions of the Retirement Act offend 
against the Fifth Amendment, we must agree that the statute 
as a whole must fall. The Court would have been doing the work 
of the legislature, had it established separate pension plans for 
each carrier when Congress had pooled all carriers and all em- 
ployees. With this settled, there was no occasion to go into any 
commerce question. The commerce question before the Court 
was whether the statute before the Court was a regulation of com- 
merce. A negative answer to this question would for the second 
time have disposed of the controversy between the parties. Lav- 
ishly gratuitous was the readiness to declare that a different 
statute which might or might not later be passed would also fail 
to be a regulation of interstate commerce. 

In the normal course of events such a different statute, if ever 
passed, would come before a bench composed wholly or in part 
of other justices than those called upon to adjudicate the con- 
stitutionality of the Railroad Retirement Act. This later bench 
could look at such a later statute with emotions unruffled by the 
due process delinquencies discovered in the previous act. The 
later bench might not have a solid phalanx of four with minds set 
firmly against numerous legislative rearrangements of the status 
quo that meet with tolerance elsewhere. The later bench might 
have later knowledge of the state of the railroads and the state of 
the nation. It might have better argument from counsel better 
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directed to a statute that is not an hypothetical but an actual one. 
The later bench might have intervening precedents to narrow the 
later issue or to make it a less novel one. Surely the present ma- 
jority must have confidence that there will continue to be a Su- 
preme Court with power to pass on constitutional issues actually 
raised by actual legislation. They may not have confidence how 
later issues will later be decided, but it is not lightly to be assumed 
that in calm consciousness a Justice of the Supreme Court would 
deliberately seek to decide an issue not necessarily before him 
because he feared that his successors would reach a result that he 
would not approve. 

Whether or not the majority in the Railway Pension Case sought 
to project themselves into the future, they certainly did so. 
Whether they have bound their successors is a different question. 
A later bench can readily point out that the declaration that no 
compulsory pension law could be a regulation of commerce was 
not called for by the statute before the Court. Often prior judicial 
declarations are rejected or curtailed by observing that they were 
superfluous. They do not cease to be superfluous because the 
reason given for them is the same reason given for condemning 
the actual statute before the court. A court would not have to say 
that any and every compulsory plan would be the mere bestowing 
of largess even though it might conclude that the particular plan 
before it is that and nothing more. It could stop with saying 
that so much of the plan before it is nothing but largess that the 
statute goes beyond the regulation of commerce and so must be 
condemned. Even though it were unable to see any material com- 
merce clause difference between a plan with grievous due process 
defects and a plan with none, it might appreciate that others might 
see a difference and that the significance of the difference should 
be left for adjudication until an answer cannot be avoided. 

Whether the unnecessary part of the majority’s declaration is 
what the technicians would call decision or dictum is not of great 
importance, except to the technicians. The declaration went be- 
yond what the facts of the case called for. Yet courts count them- 
selves free to choose the reasons for their decisions. They may 
choose narrow reasons or broad reasons. Here the majority chose 
for its minor premise a characterization or judgment broader than 
was necessary. The major premise is that compulsion to give 
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largess is not a regulation of interstate commerce. The minor 
premise is that amy compulsory pension plan is compulsion to give 
largess. It embraces all compulsory pension plans and not merely 
the special plan that called for adjudication. Thus the conclusion 
is that no compulsory pension plan is a regulation of interstate 
commerce. Hence for one school of technicians the ratio decidendi 
of.that case is a judgment of a defect inherent in all compulsory 
pension plans, and so it may be insisted that all such plans are 
condemned by decision and none of them disapproved merely by 
dictum. Yet if this is the approved analysis, what do we care? 
The fact remains that, decision or dictum, the ruling was doubly 
unnecessary to the reaching of a judgment and that the majority 
went deliberately out of its way to place a firm barrier against 
future Congressional action. 

The technique of distinguishing between decision and dictum 
and of finding the true ratio decidendi of a case is part of the 
debating art of lawyers and judges. It narrows the possible evil 
influence of the notion that reifies past decisions as things of in- 
herent power to compel future decisions. It keeps the canon of 
stare decisis from being so much of a menace as it might other- 
wise be. It points to what the court that decided the case had 
to think about and to what it chose to think about it. It confines 
general language to the particulars to which it is assumed to have 
been directed. Quite aside from any notion that past cases are 
counters with definite inherent or certified values, this technique 
has in its favor the rational assumption that courts think more 
carefully about what they have to think about than about what 
they may neglect, and that they give more thought to the wisdom 
of the grounds on which they themselves rest a decision than 
to other possible grounds that might support the same result. 
Whether judges in reaching judgments and giving reasons act 
upon this rational assumption is another matter. They are per- 
haps more prone to use it as a critique of the action of their pred- 
ecessors than as a canon to be rigidly observed by themselves. 

There is no reason to believe that the majority in the Railway 
Pension Case were inadvertent in taking up the commerce ques- 
tion when they did not have to, or in declaring themselves upon 
all compulsory pension laws instead of confining themselves to the 
law before them. It is quite possible that judges think more de- 
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liberately when transgressing their necessary orbit than when 
keeping within it. They may be more conscious in their deter- 
mination when they find reasons that forestall a lot than when 
they confine themselves to reasons that forestall only a little. . It 
would be foolish to seek to limit the reach of the Railway Pension 
Case in the minds of the five Justices who decided it by invoking 
any technique for narrowing the scope of common law cases de- 
cided previously by the court of the forum or of some other juris- 
diction. No advocate would be likely to urge before that same 
five that their decision was narrower than they declared it to be 
or that it was not binding because superfluous. Here may be rea- 
sons for casting discredit upon what was said and done, but they 
are not likely to appeal with force to those who said and did it. 

To others the appeal may be greater. Those who revere and 
trust the Supreme Court may disrelish action that casts doubt 
upon the sincerity of some of its members who have violated with- 
out disavowing the oft-repeated canon that the Court will not 
pass upon constitutional issues unless the disposition of the dis- 
pute in issue demands it. This is a canon quite apart from any 
common law technique of distinguishing decision from dictum. It 
is a canon demanded by the traditional justification for the now 
accepted rdéle of the judiciary in entering upon the inquiry whether 
an Act of Congress is constitutional. This justification is that the 
Court finds it necessary to pass upon the constitutional question in 
order to have its own judicial action conform to constitutional 
requirements. The Court does not veto legislation; it merely dis- 
regards it when its own judicial duty requires it to follow the con- 
trary command of the Constitution. Upon this delicate duty there 
is no occasion to enter when there is not on the statute books any 
law that calls for its exercise. To anticipate the possibility of such 
a law and.to declare a hypothetical statute unconstitutional is to 
do something quite different from what the Supreme Court ever 
professes the power to do. 

Not yet has the Court all by itself initiated consideration of a 
constitutional question. It has thus far waited until a litigant has 
started a law suit and raised an issue. The difference between en- 
tering upon constitutional disquisition in the absence of any litiga- 
tion and entering upon constitutional disquisition not required by 
the litigation in hand is not great enough to keep the latter from be- 
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ing opposed to the assumption upon which the judicially assumed 
power of judicial review is founded. Of course there may be 
room for differences of opinion whether any particular constitu- 

tional question must or must not of necessity be decided in order 

to dispose of the controversy. Some controversies may raise 

questions of this sort that are close ones. Fine-spun analysis may 

perhaps make every such question seem a close question. Noth- 

ing but simple common sense, however, is needed to know that in 

the case under consideration the Supreme Court might with the 

greatest of ease have waited until Congress passed a law free from 

suspicion of offense against due process before entering upon 

judicial consideration of whether such a law would be a regula- 

tion of interstate commerce. 

The possibility of a biased approach to the hypothetical statute 
because of aversion to flaws perceived in the enacted one has al- 
ready been mentioned. This suggests the predicament of Govern- 
ment counsel who might seek to guard against such emotional or 
intellectual transference. The task of such counsel is to seek to 
convince the Court of the constitutionality of all of the actual 
statute or of as much of it as he possibly can. He has to frame 
arguments that will, if accepted, be sufficient to sanction all that 
Congress has done. In the case at bar he had to argue both the 
due process issue and the commerce issue. He had to be careful 
not to have one part of his argument defeat the other part. He 
could not concede that inseparable provisions deny due process of 
law and thus make the statute wholly void, and then go on to 
contend that a purified statute would be within the commerce 
power. In the hope of winning on all counts he may well have had 
to pick broader grounds than would have been necessary if the 
due process issue were absent. He could not direct himself to 
every conceivable hypothetical statute that the majority of the 
Court might volunteer to pass upon. Thus the Court in consider- 
ing and answering an unnecessary question proceeded without the 
benefit of argument directed particularly and exclusively to that 
question. 

The significance of this is possibly enhanced by the form that 
the opinion of the majority took. That opinion consists predomi- 
nantly of debate with the Government’s brief rather than of a more 
independent analysis of all the factors of the problem. Of course 
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even on matters actually in issue an argument for the Government 
might be strained and untenable, and still there might be the best 
of reasons to decide in its favor. Minds strong enough to strangle 
predilection for or against any policy ought to be stern enough to 
resist any temptation to.assume that the only arguments that could 
be urged in favor of a hypothetical statute would be the particu- 
lar arguments advanced by particular counsel in favor of the 
actual statute that called for judgment. The importance of ab- 
sorption in debate with the losing brief may of course be over- 
estimated or overexpanded. It would not be safe to assume that a 
different brief would have changed the judgment even though it 
would have changed the opinion. There are signs in the opinion 
and in the action of the majority that might lead one to infer that 
the sterilizing of any predilection for the result reached was not 
followed by strong aversion to the fact that the Constitution was 
found to coerce it. 

We have thus far assumed that the hypothetical statute de- 
nounced by the majority as beyond the commerce power is con- 
ceded by them to be one immune from criticism under the Fifth 
Amendment. This is clearly the assumption of the minority opin- 
ion of Mr. Chief Justice Hughes. The majority opinion, however, 
contains no explicit acknowledgment that any compulsory pension 
plan could comply with the demands of due process. Its declara- 
tion is that the statute would not be a regulation of interstate 
commerce “ even if it could survive the loss of the unconstitutional 
features which we have discussed.” ** This use of “ survive” is 
duplicitous. The sentence is in the paragraph that immediately 
succeeds the one in which it is declared that the unconstitutional 
features already “ discussed” are inseparable and that therefore 
the whole statute must fall. Thus the hypothesis that the statute 
“ could survive the loss of the unconstitutional features”? may be 
confined to the imaginary position that the whole statute need not 
die solely because of the loss of the parts specifically condemned 
but that the other parts not thus far discussed are entitled to con- 
stitutional consideration as an independent statutory plan. If this 
is all that Mr. Justice Roberts means by “ survive ” then he may 
be dealing only with the commerce aspect of the hypothetical 


88 295 U.S. at 362; see p. 10, supra. 
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statutory remainder and thus be neglecting the due process issue 
without any intimation of a judgment one way or the other. Un- 
less his word “survive”? means “ survive as against objections 
based on the requirements of due process ”, he may be saying no 

more than that no compulsory pension plan, however moderate, 

can be a regulation of interstate commerce, whether or not it satis- 

fies the dictates of due process. 

Such an intimation from the word “ survive ” would have in its 
favor the consideration that it keeps the opinion from passing on 
the major due process issue when the hypothetical case can be 
otherwise disposed of. If, however, our enterprise is one of mind- 
reading rather than one of applying conventional canons to words 
as things in themselves, we can hardly be safe in assuming a sud- 
den conversion that imbues Mr. Justice Roberts with zeal to re- 
frain from any and all constitutional inquiry that the case does 
not inexorably call for. Yet he certainly does not examine the 
problem whether a duly pared down plan would be judicially ac- 
ceptable so far as due process is concerned. He does not say that 
he has discussed all the due process objections worthy of discus- 
sion. Even if his phrase “ even if it could survive ” means “‘ even 
if the remainder of the Act could stand constitutionally against 
due process objections ”’, this conveys at least as much of an inti- 
mation that it could not survive as that it could. Thus while the 
conclusion is that no plan, however perfect, can be a regulation 
of commerce, we are not safe in assuming that any plan could be 
near enough perfect to overcome due process doubts in the minds 
of Mr. Justice Roberts and his four majority companions. 

The ambiguity in the majority opinion is not of practical im- 
portance in the actual case before the Court or in the hypothetical 
case considered in the majority opinion, but it may prove of mo- 
ment if and when in the future the Supreme Court has to consider 
state pension legislation or national legislation that purports to be 
an exercise of the taxing power. One may be pretty certain that 
there will be members of the Court who will insist that nothing in 
the majority opinion in the Railway Pension Case affords any 
constitutional sanction for any feature of any compulsory pension 
plan. Moreover, the characterization and the condemnation that 
Mr. Justice Roberts offers as an interpretation of the commerce 
clause are readily transferable to a consideration of the constitu- 


1935] COMMERCE, PENSIONS, AND CODES 19 


tional safeguards of liberty and property. They are, it must be 

conceded, clearly apposite to an effort to mark the boundary be- 
tween the reasonable and the arbitrary. To what extent they are 
apposite to the delimitation of the scope of the commerce power 
is the major inquiry of the enterprise before us. 

Whether such an inquiry will ever be important from the stand- 
point of a judicial reconsideration of railroad pensions may depend 
upon the future composition of the Supreme Court. Four of the 
present Court hold the view that the greater part of the Railroad 
Retirement Act was constitutional in every way. A new appointee 
might agree with them in whole or in part as to the Fifth Amend- 
ment but have doubts as to the power of Congress under the com- 
merce clause. In exploring such doubts he would have before 
himself the commerce aspect of a statute conceded to be in other 
respects wholly constitutional. He could thus face a commerce 
issue pure and undefiled. Other Congressional legislation may 
similarly present the commerce issue and that issue alone. What 
Mr. Justice Roberts considers as a mere possibility may have to 
be considered as an actuality. The beginning of such considera- 
tion should be a reéxamination of the assertion that the inquiry 
under the commerce clause “ is whether the means adopted bear 
any reasonable relation to the ostensible exertion of the power.” ** 

It has already been pointed out that this assertion is sought to 
be supported by statements from cases involving quite different 
issues. The first is from an opinion dealing solely with the due 
process clause of the Fourteenth Amendment.*® The second is 
from the Child Labor Case. Here Mr. Justice Day says of the 
statute before him: “ In our view the necessary effect of this act 
is, by means of a prohibition against the movement in interstate 
commerce of ordinary commercial commodities, to regulate the 
hours of labor in factories and mines within the States — a purely 
state authority.” ** This means that the relationships of employer 
and employee with which the Child Labor Act really dealt are re- 
lationships wholly outside Congressional power. The judgment 
would be incontrovertible if it were qualified by saying that such 
relationships are not primarily or directly within national power. 


34 295 U.S. at 347, n.5; see p. 6, supra. 
35 Mugler v. Kansas, 123 U.S. 623 (1887) ; see note 19, supra. 
36 247 U.S. at 276. 
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Even if not so qualified, the statement is not applicable to the 
Railroad Retirement Act or at any rate to a narrower act con- 
fined to employees engaged in interstate commerce.** Such an act 
deals with relationships that by a long line of decisions are within 
the national commerce power and that by Congressional action 
may be removed from state power. In the Child Labor Case Mr. 
Justice Day is concerned with what Congress has impinged upon, 
with the orbit within which it may act, and not with what it was 
seeking to accomplish or would actually accomplish within a field 
that belongs to it and is not reserved to the states. 

The Child Labor Case was decided by the narrow vote of five 
to four. The objection to the case is not to the principle an- 
nounced but to the particular application of that principle. Pro- 
hibition of the interstate transportation of liquor or of goods made 

by children restricts local manufacture and child labor in so far, 
and only in so far, as the manufacture or labor is dependent upon 
an extra-state market. Local manufacture is not a subject di- 
rectly within the national commerce power but it may in fact be 
limited by a Congressional ban on egress of liquor that is within 
the national commerce power.** Conversely, a state by prohibit- 
ing manufacture may in fact suppress interstate transportation 
that would otherwise ensue.*® Thus legislation impinging pri- 
marily upon a subject within the field of the particular lawmaker 


87 The majority in the Railway Pension Case did not seek to draw the line 
between employees who are and who are not engaged in interstate commerce, since 
they declared that none of them could be brought within a compulsory pension 
plan. For the minority, the Chief Justice notes that the court below drew such a 
line upon mistaken inferences from the Employers’ Liability Cases, 207 U. S. 463 
(1908), and under a misapprehension of the extent of the authority of Congress. 
Of some of the classes of employees excluded by the court below, he said: “ Inter- 
state carriers cannot conduct their interstate operations without general offices and 
their staffs, without departments for major repairs and those for administering 
finauces and keeping accounts. General management is as important to the inter- 
state commerce of the carriers as is the immediate supervision of traffic, and the 
proper maintenance of equipment and the handling of moneys and the keeping of 
books are as necessary as the loading and moving of cars. In the administration 
of the Act there would be ample opportunity to make all necessary distinctions 
between employees engaged in interstate commerce and any others who might be 
found to be otherwise exclusively employed, so as to exclude the latter from its 
benefits without impairing the general operation of the Act.” 295 U. S. at 389. 

88 United States v. Hill, 248 U. S. 420 (1919). 

89 Kidd v. Pearson, 128 U. S. 1 (1888). 
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must often of necessity have consequences elsewhere in bailiwicks 
primarily belonging to others. If such results were to justify a 
successful charge of trespass, we should have a large area within 
which neither the nation nor the states could act. The Child 
Labor Case has the consequence that state reception of child labor 
products from other states can be prevented neither by Congress 
nor by the receiving states. Such an absurdity could be avoided 
without denying proper scope to the principle that Mr. Justice Day 
applies or misapplies to embed it in our constitutional system. 
For our present purpose, what Mr. Justice Day thought the 
Child Labor Act to involve is more important than what more 
careful analysis might show that it more narrowly involved. We 
get his view of the problem from the rest of the quotation that 
Mr. Justice Roberts invokes. After saying what has already been 
quoted, Mr. Justice Day continues: 


“Thus the act in a twofold sense is repugnant to the Constitution. It 
not only transcends the authority delegated to Congress over commerce, 
but also exerts a power as to a purely local matter to which the federal 
authority does not extend. The far reaching result of upholding the act 
cannot be more plainly indicated than by pointing out that if Congress 
can thus regulate local matters entrusted to local authority by prohibi- 
tion of the movement of commodities in interstate commerce, all freedom 
of commerce will be at an end, and the power of the States over local 
matters may be eliminated, and thus our system of government be prac- 
tically destroyed.” *° 


If the principle of the Child Labor Act had necessarily any such 
wide scope as this, it could not be sanctioned without destroying 
the greater part of state autonomy. Such autonomy must not be 
destroyed by Congress even though the lever of destruction can 
assume the form and the name of a power over transit that belongs 
to Congress and not to the states. 

This imperative finds undeniably appropriate application in the 
Child Labor Tax Case,** which condemned an Act of Congress 
imposing an added tax of ten per cent on the income of employers 
who knowingly use the labor of children in the specified ways and 
to the specified extent that Congress made the basis of taxability. 


40 247 U.S. at 276. 
41 (Bailey v. Drexel Furniture Co.), 259 U. S. 20 (1922). 
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On the page to which Mr. Justice Roberts refers us for support 
for his formula, Mr. Chief Justice Taft says: 


“Tn the light of these features of the act, a court must be blind not to see 
that the so-called tax is imposed to stop the employment of children 
within the age limits prescribed. Its prohibitory and regulatory effect 
and purpose are palpable. All others can see and understand this. How 
can we properly shut our minds to it? 

“Tt is the high duty and function of this court in cases regularly 
brought to its bar to decline to recognize or enforce seeming laws of 
Congress, dealing with subjects not entrusted to Congress but left or 
committed by the supreme law of the land to the control of the States. 

. In the maintenance of local self government, on the one hand, and 
the national power, on the other, our country has been able to endure 
and prosper for near a century and a half.” #? 


The question asked by the Court was this: Was Congress really 
levying a tax or was it really forbidding child labor under penalty 
of an exaction called a tax? The search was to discover what 
Congress was really dealing with, a subject that belongs to it or a 
different subject that belongs to the states. If this is an inquiry 


“whether the means adopted bear any reasonable relation to the 
ostensible exertion of the power”, it is an inquiry different in 
nature and in purpose from that of Mr. Justice Roberts in the 
Railway Pension Case. 

Ostensibly a tax, but the means used are not means to get a tax 
but means to coerce conduct to avoid the pain of having to pay a 
penalty called a tax — thus might be put the rationale of the Child 
Labor Tax Case. In the Railway Pension Case Mr. Justice 
Roberts says in effect that Congress is coercing interstate rail- 
roads to pay pensions, not to help the transportation service but 
to help the poor. Hence, since the statute neither in purpose nor 
in effect is one to help transportation, it is not a regulation of 
interstate commerce. Such is the thesis. Underlying it is the as- 
sumption that the commerce power is a power to help but not a 
power to hinder. The Constitution says that it is a power to regu- 
late. It does not say that it is a power to regulate in good ways 
but not in bad ways, or to good ends but not to bad ends. It does 
not say that it is a power to help railroads and not a power to hurt 


42 259 U.S. at 37. 
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them. It does not say that the power must be used to help trans- 
portation in the precise way that a statutory preamble announces 
an aim to help it. Yet all this that the Constitution does not say 
is in effect what Mr. Justice Roberts and four of his colleagues 
say. 

Once we wash away this gratuitous judicial gloss on the com- 
merce clause, the question whether the commerce power includes 
power to compel interstate carriers to establish a pension system 
becomes almost too simple to need discussion. A prospective 
pension is part of the pay of a person who makes interstate trans- 
portation possible. Wilson v. New“ in sustaining the Adamson 
Law “** establishes that Congress may regulate that pay provided 
it does not offend against the canon of due process. If the inter- 
state carrier were an individual, his pay would come from patrons. 
Such pay may be regulated by Congress and not by the states. If 
the individual hires another individual to help him, the pay of 
each is pay for the service to the patron. The intervention of the 
employer-employee relationship does not remove the pay of the 
employee from the jurisdiction of Congress, as Wilson v. New 


makes clear. Any notion that this jurisdiction under the com- 
merce clause is confined to the regulation of pay under particular 
conditions or for particular purposes involves the confusion of 
commerce and due process considerations that is here submitted 
to be an illegitimate judicial gloss.*° The issue whether the gloss 


48 243 U. S. 332 (1917). 

44 Act of Sept. 3, 5, 1916, c. 436, 39 STaT. 721, 45 U.S.C. A. § 65 (1928). 

45 It must be recognized that the opinion of Mr. Chief Justice White in sus- 
taining the Adamson Law lays stress upon the failure of the railroads and their 
employees to agree and the consequent threat of interruption of the railroad service. 
He did not decide more than he had to. It may well be that he would have annulled 
a permanent wage law as not a regulation of commerce, as he clearly would have 
deemed it wanting in due process of law if it went beyond making a temporary 
standard when the parties could not come to terms themselves. The peculiarities of 
his reasoning defy summary statement. Mr. Justice Day, who was one of the four 
dissenters, confined himself to a due process objection and said of the commerce 
issue: “I am not prepared to deny to Congress, in view of its constitutional au- 
thority to regulate commerce among the States, the right to fix by lawful enact- 
ment the wages to be paid to those engaged in such commerce in the operation of 
trains carrying passengers and freight. While the railroads of the country are 
privately owned, they are engaged in a public service, and because of that fact 
are subject in a large measure to governmental control.” 243 U.S. at 364-65. 

Mr. Justice McReynolds in a separate dissent assumes that the majority doc- 
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shall become permanently established and in that sense ultimately 
legitimate is more important than any question as to the wisdom 
of the decision of a single case. 

The minority opinion in the Railway Pension Case does not deal 
explicitly with the approach of the majority opinion.*® From a 
formal standpoint it is not safe to say more than that the Chief 
Justice takes an enlarged view of the ends that the commerce 
power may serve and of the means that may be adopted to attain 
them. The power of regulation extends to whatever has a sub- 
stantial relation not only to the suitable maintenance of the rail- 
road service but to the discharge of the responsibilities inhering 
therein.*’ In regulation heretofore sanctioned, there has been 
“not only the paramount consideration of safety, but also the 
recognition of the fact that fair treatment in other respects aids 


trine goes to the limit in sanctioning the power of Congress to fix trainmen’s wages, 
but we not infrequently find dissenters expanding majority views to make them 
seem more heinous. Mr. Justice McKenna in a concurring opinion seems to confirm 
a commerce power to fix wages of trainmen without any qualification as to the 
circumstances and the purpose to be attained. Justices Holmes, Brandeis and 
Clarke concur in silence. Even if Mr. Chief Justice White would confine the com- 
merce power over wages to a power to prevent threatened stoppage of the running 
of trains, there is no written evidence that such a restriction was approved by a 
majority of the then sitting Justices. 

46 Mr. Chief Justice Hughes adopts substantially the approach to the problem 
outlined in the Government’s brief when he says: “ First. In defining the power 
vested in Congress to regulate interstate commerce, we invariably refer to the classic 
statement of Chief Justice Marshall. It is the power ‘to prescribe the rule by 
which commerce is to be governed.’ The power ‘is complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations, other than are 
prescribed in the constitution.’ Gibbons v. Ogden, 9 Wheat. 1, 196. It is a power 
to enact ‘ all appropriate legislation for the protection and advancement’ of inter- 
state commerce. The Daniel Ball, 10 Wall. 557, 564. ‘To regulate,’ we said in the 
Second Employers Liability Cases, 223 U. S. 1, 47, ‘in the sense intended, is to 
foster, protect, control and restrain, with appropriate regard for the welfare of 
those who are immediately concerned and of the public at large.’ And the exercise 
of the power, thus broadly defined, has had the widest range in dealing with rail- 
roads, which are engaged as common carriers in interstate transportation. As their 
service is vital to the nation, nothing which has a real or substantial relation to 
the suitable maintenance of that service, or to the discharge of the responsibili- 
ties which inhere in it, can be regarded as beyond the power of regulation. 
The Shreveport Case, 234 U.S. 342, 351; Dayton-Goose Creek Ry. Co. v. United 
States, 263 U.S. 456, 478; Colorado v. United States, 271 U.S. 153, 163, 164; N.Y. 
Central Securities Corp. v. United States, 287 U. S. 12, 24, 25.” 295 U. S. at 
375-76. 

47 See note 46, supra. 
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in conserving the peace and good order which are essential to the 
maintenance of the service without disastrous interruptions, and 
in promoting the efficiency which inevitably-suffers from a failure 
to meet the reasonable demands of justice.” ** And later it is 
noted that “ the range of existing federal regulation of interstate 
carriers affords many illustrations of the imposition upon the em- 
ployer-employee relation of noncontractual incidents for social 
ends.” *° 

The illustration to which the Chief Justice devotes special at- 
tention is that of workmen’s compensation acts. While Congress 
has not established such a plan for injuries in interstate com- 
merce, the Chief Justice says that the power does not seem to be 
questioned,” and he invokes a unanimous report of ‘“‘ a commission 
constituted under a Joint Resolution of Congress, of which Senator 
Sutherland (now Mr. Justice Sutherland) was chairman.” ™ 
This report received the approval of President Taft, and the “ cir- 
cumstance that such a compensation measure has not been en- 
acted by Congress is readily attributable to questions of policy 
rather than to any doubt of constitutional power.” *? From this 
report Mr. Chief Justice Hughes culls the statement that such a 
regulation would be one of interstate commerce because of “its 
effect on the state of mind of the employee ” who, to a great extent 
“relieved from anxiety for the future ”, will “ be able to render 
better and more efficient, and consequently safer, service.” ™ 
From the same report he also quotes the following: “ If the pro- 
posed legislation effectuates any constitutional power, it is not 
rendered unconstitutional because to a greater or less extent it 


48 295 U. S. at 376-77. By way of illustration the opinion continues: “ An 
absolute duty to furnish safety appliances has been imposed, restrictions of hours 
of continuous service have been prescribed, standards of a day’s work have been 
established for work and wages, the liability of carriers for injuries to employees 
has been regulated by the abrogation of the fellow servant rule and the limitation 
of defenses as to contributory negligence and assumption of risk, and provisions 
have been enacted to facilitate the amicable settlement of disputes and to protect 
employees in their freedom to organize for the purpose of safeguarding their 
interests. St. Louis I. M.& S. Ry. Co. v. Taylor, 210 U. S. 281; Baltimore & Ohio 
R. Co. v. Interstate Commerce Comm’n, 221 U. S. 612; Wilson v. New, 243 U. S. 
332; Texas & New Orleans R. Co. v. Railway Clerks, 281 U.S. 548.” 

49 295 U.S. at 381. 

50 Jd. at 381-82. 52 Td. at 383. 

51 Jd. at 382. 58 Jd. at 382. 
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may accomplish or tend to accomplish some other result which, 
as a separate and independent matter, would be wholly beyond the 
power of Congress to deal with.” * 

The majority accept the assumption that a national workmen’s 
compensation act would be a valid regulation of interstate com- 
merce,” but they insist that there is a vital difference between 
making an employer pay for injuries not due to his fault and mak- 
ing him pay for old age not due to his fault. Subjection to liability 
for injuries stirs the employer to try to prevent them.** We may 
accept the implied differentiation that no pension law could re- 
tard the advance of age. We may doubt or minimize the minority 
position that the railroads will be better run if those who do the 
running are assured of a pension beyond the control of the em- 
ployer.’ There is something to be said on both sides. Assurance 
of a pension with no strings attached should make entrance to the 
service more attractive and continuance therein more to be de- 
sired. It might enhance the professional spirit that already exists 
among trainmen. So long as there remains the right to fire for 
inefficiency and so long as the amount of the pension depends 


upon length of service, it is hard to see how the guarantee of some 
support after the age of 65 would make men less eager to do well. 
Pretty clearly the service would be improved by some prospect of 
a pension as contrasted with none at all. 

This much the railroads realize, as is proven by their wide- 
spread inauguration of voluntary pension plans. Whether these 


54 295 U.S. at 382. 

55 “ The considerations upon which we have sustained compulsory workmen’s 
compensation laws passed by the states in the sphere where their jurisdiction is 
exclusive apply with equal force in any sphere wherein Congress has been granted 
paramount authority. Such authority it may assert whenever its exercise is appro- 
priate to the purpose of the grant. A case in point is the Longshoremen’s and 
Harbor Workers’ Compensation Act, passed pursuant to the delegation of admiralty 
jurisdiction to the United States. . . . The power to prescribe an uniform rule for 
the transportation industry throughout the country justifies the modification of the 
common law rules by the Safety Appliance Acts and the Employers’ Liability Acts 
applicable to interstate carriers, and would serve to sustain compensation acts of a 
broader scope, like those in force in many states”. Jd. at 370-71. 

56 “ By the very certainty that compensation must be paid for every injury 
such legislation promotes and encourages precaution on the part of the employer 
against accident and tends to make transportation safer and more efficient”. Jd. 
at 370. 

57 See p. 34, infra. . 
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voluntary plans promote “loyalty ” or merely submissiveness, it 
may be hard to assess. Mr. Justice Roberts insists that their in- 
fluence for the improvement of the service through the creation of 
loyalty is due wholly to the fact that they are voluntary. Of 
course a voluntary plan that involves abrogation of all pension 
prospects upon any withdrawal or expulsion from the employment 
gives the employer a leverage somewhat stronger than any derived 
from a plan that respects rights accrued from past service. One 
can perceive an employer’s interest in such a contrast, but if a 
compulsory plan would help the service more than no plan at all, 
it does not cease to help the service because a different plan that 
some employers may choose to have or not to have might conceiv- 
ably help the service more. The comparison from a constitutional 
standpoint cannot assume that all carriers will do what they are 
free not todo. While it is true that government may not necessarily 
compel all carriers to do what some choose to do,” the contention 


58 To the Government’s argument that even if “it were true, as claimed, that 
the Act will not encourage continuity of service and will remove the incentives for 
employee loyalty to employer”, it has other virtues, among which is the greater 
assurance of security which “is likely to be productive of efficiency through im- 
provement of employee morale”, Mr. Justice Roberts made answer: “ Certainly 
the argument is inconsistent with any thought that a plan imposed by statute, re- 
quiring the payment of a pension, will promote the same loyalty and continuity of 
service which were the ends and objects of the voluntary plans.... We think 
it cannot be denied, and, indeed, is in effect admitted, that the sole reliance of the 
petitioners is upon the theory that contentment and assurance of security are the 
major purposes of the Act. We cannot agree that these ends if dictated by statute, 
and not voluntarily extended by the employer, encourage loyalty and continuity 
of service.” 295 U.S. at 373-74. Earlier, in condemning under the due process 
clause various generous features of the particular statute, Mr. Justice Roberts said: 
“ The petitioners’ explanation of this feature of the Act is that ‘no real assurance’ 
of ‘ old-age security’ is possible ‘ when pension rights may be lost at any time by 
loss of employment’; that such a provision is reasonable ‘ because it improves the 
morale of the employees while they are in the service.’ Assurance of security it 
truly gives, but, quite as truly, if ‘ morale’ is intended to connote efficiency, loyalty 
and continuity of service, the surest way to destroy it in any privately owned 
business is to substitute legislative largess for private bounty and thus transfer 
the drive for pensions to the halls of Congress and transmute loyalty to employer 
into gratitude to the legislature.” Jd. at 351. This is expressed with a depth of 
conviction that is not likely to evaporate when attention is directed to the hypo- 
thetical case of a pruned statute that satisfies due process of law and is questioned 
only under the commerce clause. 

59 This is not to say that the practices of a considerable number of enterprisers 
do not lend constitutional weight to regulation that makes the practices general. 
In “ Due Process”, The Inarticulate Major Premise and the Adamson Act (1917) 
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that the practice of the carriers is evidence that pensions are ger- 
mane to the railroad business is not satisfactorily annihilated by 
saying that “the meaning of the commerce and due process 
clauses of the Constitution is not so easily enlarged by the vol- 
untary acts of individuals or corporations.” © 

The fairness of such a slap is conditioned on accepting the judg- 
ment that a pension that one has to work to get is pure charity 
and nothing more. It seems a sounder judgment that such a pen- 
sion is a part of the pay for service.“ In various ways it is so 


26 Yate L. J. 519, Albert M. Kales seeks for the unexpressed canons that have 
guided the Supreme Court in due process cases. He says that the legislative power 
“is the legitimate means of compelling all to do what the wiser are ready to do, but 
the more stupid and the more selfish are unwilling to attempt, and, therefore, not 
infrequently prevent action by any.” Jd. at 529. And in analyzing statutes that 
have been sustained he says: “ They tend to compel all alike to do what the more 
enlightened are willing to concede is for the best interests of the business. They 
tend to compel that co-operation or common action by all the members of a 
group, which is desirable in the interests of the business itself as well as the general 
welfare, but which cannot be obtained without the compulsion of law, because 
some at least would never subscribe to the plan voluntarily. The latter tendencies 
fixed the predominant effect of the acts in question, and they were, upon the 
balancing of the interests, sustained.” Jd. at 531-32. 

60 295 U. S. at 373. The full statement on this point is as follows: “The 
petitioners, in effect, say: the carriers with certain objects and purposes have adopted 
voluntary systems; this proves that pensions are germane to the railroad business; 
Congress may legislate on any subject germane to interstate transportation; there- 
fore Congress may for any reason or with any motive impose any type of pension 
plan. The contention comes very near to this,—that whatever some carriers 
choose to do voluntarily in the management of their business, at once invests Con- 
gress with the power to compel all carriers to do. The fallacy is obvious. The 
meaning of the commerce and due process clauses of the Constitution is not so 
easily enlarged by the voluntary acts of individuals or corporation.” Ibid. 

This is the familiar argumentative game of expanding a particular contention 
and making it a universal or unlimited one, and then showing that in such totality 
it is ridiculous and unsound. There is here the possible suggestion that widespread 
voluntary plans afford no substantial argument in favor of compulsory plans if the 
“ motive” of a voluntary plan is to help the employer and the “ motive” of a 
compulsory plan is to help the employee. To make pensions germane to transporta- 
tion, they must add strength to the control or bargaining power of the employer. 

61 In condemning on due process grounds the provision that counts service 
prior to the statute in computing the pension payable at age 65, Mr. Justice Roberts 
says: “ This clearly arbitrary imposition of liability to pay again for services long 
since rendered and fully compensated is not permissible legislation.” 295 U. S. at 
354 (italics supplied). To this the Chief Justice answers: “ Congress could have 
provided for a retirement allowance in a flat sum, or could have based it upon 
the amount of compensation which the employee was receiving at the time of re- 
tirement, or upon the amount he had received for the preceding year or his average 
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treated by income tax laws. It must be so regarded by one who 
has to choose between a job that carries a pension and a job that 
does not. It is a form of insurance. A man who wants it would 
have to buy it from his pay in one form or another. Workmen’s 
compensation is also a form of insurance. Such insurance can be 
purchased by using part of one’s pay. When the employer is 
compelled by law to be the insurer or to purchase the insurance, 
he is compelled to make such provision as part of the pay he gives. 
It is as much a regulation of the conditions of employment that 
the pay shall be partly in the form of provision for a pension 
or for compensation for injuries as that the pay shall be paid 
monthly. This is not compulsion to give charity if the total quan- 
tum of pay is not dictated. One may think that proper notions of 
liberty require that employers be left free to omit such an element 
of pay, but it is very different to say that permissible govern- 
mental dictation belongs not to Congress but only to the states. 
Indeed, when we analyze Mr. Justice Roberts’ differentiation 
of the precedent of workmen’s compensation, we see that it is 
essentially of a due process nature. We cannot accept his effort 
to belittle the change from common law liability to statutory liabil- 


ity without fault,°* but we may agree that its sanction was due to 


compensation of a longer time. Selecting a period not to exceed 30 years, or the 
period of service prior to age 65, merely gives a measure for the computation of the 
retirement allowance. It is in no proper sense a payment for the prior service, any 
more than would be the fixing of the allowance at a flat figure or on the basis of 
the last compensation received. The results in dollars and cents might not vary 
to any great extent whatever method of calculation was chosen”. Jd. at 391 (italics 
supplied). 

It would pin too much on a verbal thread to put Mr. Justice Roberts in the 
position of saying that a pension based on services prior to a pension system is pay 
for past service but that a prospective pension is not pay for present and prospective 
service, or to put him in the position of conceding that a prospective pension is 
deferred pay. We need no such concession for the support of an analysis that can 
stand on its own feet. Nor is this analysis in any way discredited by the Chief 
Justice’s view that the reference to past service in computing the amount of a 
pension is “in no proper sense” pay for past service. His point is that there 
are other justifications for a pension than the fact that the work was done with 
the assurance of one. Our point is that where the work is done with such assurance, 
the remotely deferred payments are as much a part of the pay as those deferred 
until the end of the week or the end of the month. 

62 “ Every carrier owes to its employees certain duties the disregard of which 
render it liable at common law in an action sounding in tort. ... Modern in- 


dustry, and this is particularly true of railroads, involves instrumentalities, tasks 
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“the recognition that industry should compensate for injuries 
occurring with or without fault.” ® It is fair to make the em- 
ployer pay out of earnings for inevitable accident or death that 
no care could prevent. It somehow is not fair to make the em- 
ployer accumulate from earnings a reserve whereby the pay of 
employees is in part deferred to the period after employment 
ceases. The reason in part is that such a requirement is “solely 
in the interest of the employee ”.* That, if accepted, may be a 
reason why no government should compel an employer to commit 
charity, but it is not a reason why, if due process is satisfied, the 
government that may deal with payments after injury and death 
may not deal with payments after retirement from a fund accumu- 
lated during employment. 

The attempted distinction between compensation laws and pen- 
sion laws invites further analysis. The idea that compensation 
laws add only a slight modification to prior obligations may be left 
with the contrary assertion of the Chief Justice.® The idea that 


and dangers unknown when the doctrines of the common law as to negligence were 
developing. The resultant injuries to employees, impossible of prevention by the 
utmost care, may well demand new and different redress from that afforded in the 
past. In dealing with the situation it is permissible to substitute a new remedy 
for the common-law right of action; to deprive the employer of common-law de- 
fenses and substitute a fixed and reasonable compensation commuted to the degree 
of ‘injury; to replace uncertainty and protracted litigation with certainty and 
celerity of payment; to eliminate waste; and to make the rule of compensation 
uniform throughout the field of interstate transportation, in contrast with incon- 
sistent local systems. . .. It is beside the point that compensation would have to 
be paid despite the fact that the carrier has performed its contract with its em- 
ployee and has paid the agreed wages. Liability in tort is imposed without regard 
to such considerations; and in view of the risks of modern industry the substituted 
liability for compensation likewise disregards them. Workmen’s compensation laws 
deal with existing rights and liabilities by readjusting old benefits and burdens 
incident to the relation of employer and employee. Before their adoption the 
employer was bound to provide a fund to answer the lawful claims of his em- 
ployees; the change is merely in the required disbursement of that fund in con- 
sequence of the recognition that the industry should compensate for injuries oc- 
curring with or without fault.” 295 U.S. at 369-71. 

63 [bid. 

64 The full sentence, which succeeds immediately the last one quoted in note 61, 
supra, is as follows: “ The Act with which we are concerned seeks to attach to the 
relation of employer and employee a new incident, without reference to any existing 
obligation or legal liability, solely in the interest of the employee, with no regard 
to the conduct of the business, or its safety or efficiency, but purely for social ends.” 
295 U.S. at 371. 

65 “ The effort to dispose of the analogy serves only to make it the more impres- 
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their only justification as regulations of commerce is their tend- 
ency to stir employers to guard against accident °° is one that puts 
a big weight upon a slender thread. It is not argued that certainty 
of compensation will make employees more careful. Some, in- 
deed, have argued the contrary. However this may be, the neces- 
sity of paying compensation is a spur to the employer to take 
greater precautions than he otherwise would. What he would 
not do just to save the lives of trainmen and passengers, what he 
would not do to keep from paying money to shippers and pas- 
sengers and their next of kin, he will do to keep from paying money 
to trainmen. Only because he will do this is a compensation law a 
regulation of commerce. And yet, we are told, a compensation law 
imposes merely a change in the required disbursement of a fund 


sive. Compensation acts are said to be a response to the demands which inhere in 
the development of industry, requiring new measures for the protection of em- 
ployees. But pension measures are a similar response. If Congress may supply 
a uniform rule in the one case, why not in the other? If affording certainty of 
protection is deemed to be an aid to efficiency, why should that consideration be 
ruled out with respect to retirement allowances and be admitted to support com- 
pensation allowances for accidents which happen in the absence of fault? Com- 
pensation acts do not simply readjust old burdens and benefits. They add new ones, 
outside and beyond former burdens and benefits, and thus in truth add a new in- 
cident to the relation of employer and employee.” 295 U.S. at 383 (italics supplied). 
This characterization and analysis of compensation acts can hardly be gainsaid by 
any discerning lawyer in a mood of calm inquiry. It is a pleasure to be able to 
cite Ives v. South Buffalo Ry., 201 N. Y. 271, 04 N. E. 431 (1911), to some good 
purpose. 

If the new burdens of compensation acts are to be belittled, it can be done 
satisfactorily only by a study that would show that there have in fact been com- 
pensating benefits to employers from reduction of the cost of litigation and of 
adverse judgments and from other advantages of a more intangible nature that 
may ensue upon eliminating some of the bother and friction of lawsuits. There 
must be more of such benefits from a compensation act than from the Employers’ 
Liability Law, but no one can know what the railroads gain from a federal com- 
pensation act until there is one to which they are subject. 

A caution must be registered against the Chief Justice’s rhetorical comparison 
of compensation and pensions from the standpoint of “ efficiency ”. He is evidently 
assuming a majority concession when he begins: “If affording certainty of pro- 
tection is deemed to be an aid to efficiency. .. .” 295 U.S. at 383. What the 
majority concede and insist upon is that the necessity of affording compensation 
spurs the employer to efficiency of equipment, management, etc. They do not 
contend or concede that certainty of compensation spurs the employee to efficiency. 
The Chief Justice’s point must be made independently and not by way of in- 
evitable implication from a majority position. 

66 See note 56, supra. 
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that the employer was previously bound to provide to answer 
the lawful claims of his employees. 

Compensation laws, it is recognized, do something more than 
promote safety. They make employees happier. This, however, 
does not help their constitutionality. It is something that must be 
excused or belittled to prevent it from conferring unconstitution- 
ality. As Mr. Justice Roberts puts it, the “ collateral fact that such 
a law may produce contentment among employees, — an object 
which as a separate and independent matter is wholly beyond the 
power of Congress, — would not, of course, render the legislation 
unconstitutional.” ** So long as Congress does not seek to pro- 
mote contentment and happiness, but merely does so as a collateral 
consequence, then it may be forgiven. This seems an unsatis- 
factory justification for the Employers’ Liability Act or for a com- 
pensation act. Every one knows that such laws are passed be- 
cause of a judgment that the old common law rules of liability 
did not deal satisfactorily with the welfare of workers. The old 
rules were thought to be socially undesirable; the new rules were 
thought to be socially preferable. Yet only because the new rules 
would inspire employers to take more than due care may they 


be imposed by Congress upon an enterprise concededly subject 
to its multitudinous and detailed commands.” 


87 See note 62, supra. 

68 295 U. S. at 371. 

69 It is to be remembered that it is in fact upon the peg of safety that the 
commerce legitimacy of the Employers’ Liability Act was hung. In Second Em- 
ployers’ Liability Cases, 223 U.S. 1, 50-51 (1912), Mr. Justice Van Devanter says: 
“The natural tendency of the changes described is to impel the carriers to avoid 
or prevent the negligent acts and omissions which are made the bases of the rights 
of recovery which the statute creates and defines; and, as whatever makes for that 
end tends to promote the safety of the employés and to advance the commerce in 
which they are engaged, we entertain no doubt that in making those changes Con- 
gress acted within the limits of the discretion confided to it by the Constitution. 
Lottery Case, 188 U. S. 321, 353, 355; Atlantic Coast Line R. R. Co. v. Riverside 
Mills, 219 U. S. 186, 203.” This is all that he says on the point, except as to the 
supersession of state laws. The cases and the statements in the opinions to which 
he refers have no close relation to the problem before him. It is clear, however, 
that the statements are invoked as a sanction for the power involved and not as 
an indication of its limitation. 

Lawyers and judges are prone to put new wine into old bottles, and the 
simplest way to argue for and to sustain the constitutionality of the Employers’ 
Liability Act was to show that it belongs in the class of the legislation previously 
sustained. If it could be labelled safety regulation, its novelty was diminished. 
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quences of workmen’s compensation plans, the direct would seem 
to be the payments to employees. These are all that are coerced. 
If to avoid them the railroads take more care than they otherwise 
would, this may well be called collateral. When the legislative 
concern is with safety, the prescriptions are in terms of the physi- 
cal rather than of the pecuniary. Whatever of sense or lack of it 
there may be in this distinction between direct and collateral, it 
is certain that the thread of safety upon which Mr. Justice Roberts 
hangs the commerce legitimacy of compensation legislation is a 
very thin one. It would not take much intellectual effort to de- 
vise a stronger constitutional thread upon which to hang pension 
requirements. Suppose that in a new law Congress should pre- 
scribe some conditions of continuity or excellence of work as a 
prerequisite to the receipt of a full pension. Is it to be inferred 
from the temper of the opinion under scrutiny that this encourage- 
ment to better railroad service would lead to an opposite judgment, 
even if concededly the encouragement would be more fruitful 
than that of a compensation law? Or should we have merely a 
slight revision of the argumentation? 

Certainly one who can find compensation legislation merely a 
rearrangement of existing duties as contrasted with the imposition 
of new ones would not be at a loss to find that any safety condi- 
tions attached to pension legislation were collateral, delusive or 
insincere. The latter judgment, if it were one for a court to under- 
take, would have much more to be said for it than the former. If 
pension legislation “ seeks to attach to the relationship of employer 
and employee a new incident, without reference to any existing 
obligation or legal liability,” *° so does compensation legislation, 
unless “ obligation ” is used in a moral rather than a legal sense 
and with the particular moral connotation that a judge favors. 
Consider another implied comparison that Mr. Justice Roberts 
makes when he says of the Retirement Act, that it “is an attempt 


This familiar practice does not warrant the assumption of a negative pregnant that 
there could be no other basis for the same decision. The point is not important 
for us here, since clearly a majority of the present Supreme Court in the Railway 
Pension Case insist upon the relation of safety and efficiency and continuity to 
Congressional legislation in favor of railroad employees. As may perhaps be in- 
ferred, it is that insistence which is here the subject of adverse comment. 

70 See note 64, supra. 


If we are to distinguish between direct and collateral conse- 
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for social ends to impose by sheer fiat noncontractual incidents 
upon the relation of employer and employee, not as a rule or regu- 
lation of commerce and transportation between the states, but 
as a means of assuring a particular class of employees against old 
age dependency.” ™* To make this equally true of compensation 
legislation, it is only necessary to change “old age dependency ” 
to “ dependency due to accident in the service of the employer 
without any fault attributable to him”. Of both may equally be 
said “ sheer fiat ’’, “‘ social ends ”’, “‘ noncontractual ”’, and “ not as 
a rule or regulation of commerce”, if this latter phrase means 
“ not prescribing anything but payment of money ”.”” 

Mr. Justice Roberts makes another characterization of a pen- 
sion plan about which one must be less dogmatic in dissent. He 
says that it attaches this new incident to the relation of employer 
and employee “solely in the interest of the employee, with no re- 
gard to the conduct of the business, or its safety or efficiency, but 
purely for social ends.” ** For the minority, Mr. Chief Justice 
Hughes says: 


“. . . I think that it is clear that the morale of railroad employees has 
an important bearing upon the efficiency of the transportation service, 
and that a reasonable pension plan by its assurance of security is an ap- 
propriate means to that end. Nor should such a plan be removed from 
the reach of constitutional power by classing it with a variety of con- 
ceivable benefits which have no such close and substantial relation to the 
terms and conditions of employment.” ** 


71 295 U. S. at 374. 

72 It is not intended to imply that this is what Mr. Justice Roberts actually 
meant. His two sentences that precede and follow the one quoted above in the 
text read as follows: “ We feel bound to hold that a pension plan thus imposed is 
in no proper sense a regulation of the activity of interstate transportation. ... 
This is neither a necessary nor an appropriate rule or regulation affecting the due 
fulfillment of the railroads’ duty to serve the public in interstate transportation.” 
The implication here is that nothing is a regulation of that commerce which is 
transportation unless it furthers the safe conduct of the physical enterprise or 
involves duties to the public. Such a restriction on the commerce power, we here 
contend, is purely judge-made, and unwisely so. 

78 See note 64, supra. 

™ 295 U. S. at 379. The second sentence of the quotaticn is aimed at the 
following contention of Mr. Justice Roberts that a pension cannot be distinguished 
from hundreds of other good things: “ The theory is that one who has an assurance 
against future dependency will do his work more cheerfully, and therefore more 
efficiently. The question at once presents itself whether. the fostering of a con- 
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Of course Mr. Justice Roberts, who can distinguish so readily be- 
tween compensation and pensions, could if necessary distinguish 
between deferred pay on the one hand, and food, housing, educa- 
tion of children, and “ a hundred other matters ” on the other. It 
is hard to take seriously his argumentative contention that a pen- 
sion cannot be judicially distinguished from anything else that 
makes life pleasant.”* The carriers themselves have succeeded in 
making the distinction, and a really acute judge should be able 
to do so. We may therefore confine our consideration to a hypo- 
thetical pension plan and not stray into further imaginary pas- 
tures untrod by legislative feet. 

We have already made the point that the inquiry should be one 
of comparing the probable effects of a compulsory pension plan 
with the probable effects of none. If this is accepted, then inquiry 
must be directed to the majority contention that no appreciable 
physical benefit to the transportation system can come from a 
pension system unless the system is established and maintained 
voluntarily by the employer. The argument focuses on the pro- 
motion of loyalty and continuity of service. The contention is 
that loyalty springs only from gratitude and that there can be no 
gratitude toward an employer for doing only what he is forced to 
do.”* The argument as to continuity is not spelled out. The idea 
may be that control by the employer will make for submissiveness 


tented mind on the part of an employee by legislation of this type, is in any just 
sense a regulation of interstate transportation. If that question be answered in 
the affirmative, obviously there is no limit to the field of so-called regulation. 
The catalogue of means and actions which might be imposed upon an employer 
in any business, tending to the satisfaction and comfort of his employees, seems end- 
less. Provision for free medical attendance and nursing, for clothing, for food, 
for housing, for the education of children, and a hundred other matters, might 
with equal propriety be proposed as tending to relieve the employee of mental 
strain and worry. Can it fairly be said that the power of Congress to regulate 
interstate commerce extends to the prescription of any or all of these things? Is 
it not apparent that they are really and essentially related solely to the social wel- 
fare of the worker, and therefore remote from any regulation of commerce as such? 
We think the answer is plain. These matters obviously lie outside the orbit of 
Congressional power. The answer of the petitioners is that not all such means of 
promoting contentment have such a close relation to interstate commerce as pen- 
sions. This is in truth no answer, for we must deal with the principle involved 
and not the means adopted. If contentment of the employee were an object for 
the attainment of which the regulatory power could be exerted, the courts could 
not question the wisdom of methods adopted for its advancement.” 295 U.S. at 368. 
75 See note 74, supra. 76 See note 58, supra 
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if all rights to a pension are forfeited by loss of the job. The 
answer to this is of course only a partial one. Under a compul- 
sory plan, rights to a pension will be limited and qualified by loss 
of a job. As to loyalty, may there not be loyalty to a position be- 
cause it is an attractive one even though there is not gratitude 
toward an employer for making it so? The Chief Justice and 
three colleagues think so.” Can one be so certain of the contrary 
as to overrule Congress and write a new negative into the Con- 
stitution? The answer, in view of the majority assertions, must 
be in the affirmative. 

Whether wisely so, is another question. The issue is in the 
realm of the nebulous, as is the issue concerning compensation acts 
and the promotion of safety. The answer of the majority depends 
at best upon a guess about the effect of a hypothetical statute. 
This answer is crucial to the majority’s differentiation of an ac- 
cepted precedent and crucial to the validity of the majority’s 
judgment within its own chosen frame of constitutional inquiry. 
Neither the inquiry nor the answer is dictated or suggested by the 
words of the commerce clause of the Constitution. Doubly judge- 
made is the result, though made only by the narrowest margin of 
numerical voting power, and made in reversal of the conclusion of 
the court below.”* Consistent as this may be with much judicial 


7” “ But with respect to the carriers’ plans, we are told that as they were framed 
in the desire to promote loyalty and continuity of service in the employment of 
particular carriers, the accruing advantages were due to the fact that the plans were 
of a voluntary character. In short, that the reaction of the employees would be 
simply one of gratitude for an act of grace. I find no adequate basis for a con- 
clusion that the advantages of a pension plan can be only such as the carriers con- 
templated or that the benefit which may accrue to the service from a sense of 
security on the part of employees should be disregarded. In that aspect, it would 
be the fact that protection was assured, and not the motive in supplying it, which 
would produce the desired result. That benefit would not be lost because the sense 
of security was fostered by a pension plan enforced as an act of justice. Indeed, 
voluntary plans may have the defect of being voluntary, of being subject to curtail- 
ment or withdrawal at will. And the danger of such curtailment or abandonment, 
with the consequent frustration of the hopes of a vast number of railroad workers 
and its effect upon labor relations in this enterprise of outstanding national impor- 
tance, might well be considered as an additional reason for the adoption of a com- 
pulsory plan. Wilson v. New, supra, pp. 347, 348. There was also testimony (by 
Mr. Eastman) that ‘the experience with the voluntary pension systems has been 
unsatisfactory,’ that ‘ the depression brought clearly to light their many weaknesses 
and uncertainties.’” 295 U.S. at 380-81. 

78 Mr. Justice Roberts says: “ The Supreme Court of the District of Columbia 
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practice, it calls in question oft-enunciated judicial professions 
about respect for the judgment of the legislature and about the 
narrow scope of judicial review. 


One more point about pensions and safety remains for notice. 


The statute before the Court was called the Railroad Retirement 
Act, and it established a compulsory retirement and pension sys- 
tem. In considering the problem of compulsory retirement, Mr. 
Justice Roberts belittled the need for it from several stand- 
points,”® and pointed out special features of the Act that “can 
have no relation to the promotion of efficiency, economy, or 
safety by separating the unfit from the industry.” *° He then went 
on to say more broadly: 


“ Tf these ends demand the elimination of aged employees, their retire- 
ment from the service would suffice to accomplish the object. For these 
purposes the prescription of a pension for those dropped from service is 
wholly irrelevant. The petitioners, conscious of the truth of this state- 
ment, endeavor to avoid its force by the argument that social and hu- 
manitarian considerations demand the support of the retired employee. 
They assert that it would be unthinkable to retire a man without pension 
and add that attempted separation of retirement and pensions is unreal 
in any practical sense, since it would be impossible to require carriers to 
cast old workers aside without means of support. The supposed impos- 
sibility arises from a failure to distinguish constitutional power from so- 
cial desirability. The relation of retirement to safety and efficiency is 
distinct from the relation of a pension to the same ends, and the two 
relationships are not to be confused.” ** 


declared the establishment of such a system within the competence of Congress; but 
thought several inseparable features of the Act transcended the legislative power 
to regulate interstate commerce, and required a holding that the law is uncon- 
stitutional in its entirety.” Id. at 346. 


79 295 U.S. at 364-66. The argument is that the facts indicate that men of 65 - 


are not inefficient or incompetent. The proof is that the railroads in recent years 
have been progressively gaining in safety and efficiency. As to economy, there is 
no saving in dismissing old men, because compensation is based not on age but on 
the nature of the duties performed. The Chief Justice answers that these facts do 
not “establish that further improvement is not needed or obtainable, or that a 
sound pension plan would not be of considerable benefit to the carriers’ operations.” 
Id. at 379. “ At best”, he adds, “ the question as to the extent of superannuation, 
and its effect, is a debatable one, and hence one upon which Congress was entitled to 
form a legislative judgment.” Ibid. 

80 See note 29, supra. 

81 295 U.S. at 367. Earlier, before entering upon the discussion of constitution- 
ality and without indicating to what problem he was addressing himself, z.e., whether 
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In these days of constitution-praising and constitution-support- 
ing, it is perhaps unfortunate that a Justice of the Supreme Court 
of the United States exhorts us not to confuse constitutional power 

with social desirability. There is danger that some may wrongly 

assume that he is suggesting a complete rather than only a partial 
antithesis. The antithesis that he insists upon is only because he 
will have it so. It seems a bit unfair to put upon the Fathers, 
who can no longer say a word in their own defense, the onus of a 
constitutional requirement that Congress must disregard the inter- 
est of the aged when in the interest of commerce it withdraws 
from them their established means of support. Without imputing 
to the Fathers any foreknowledge of the particular problem, it 
may be thought that in a general way they might assume that 
they had devised a power not qualified by the condition that its 
exercise must refrain from something for the reason that it is 
merely socially desirable. They might have assumed that a power 
that may end one means of livelihood may prescribe a suitable 
substitute. They might have thought, had they thought about it, 
that a provision “ solely in the interest of the employee ” is ger- 
mane and appropriate to a plan with other provisions that are 
solely in the interest of the carriers and their patrons and that are 
grievously opposed to the interest of the employee. 

To the Men of 1787 Mr. Chief Justice Hughes imputes no 
such crass callousness as does Mr. Justice Roberts.*? Beneath 


commerce or due process or both, Mr. Justice Roberts observed: “ The admitted 
fact that many railroads have voluntarily adopted pension plans does not aid 
materially in determining the authority of Congress to compel conformance to the 
one embodied in the Railroad Retirement Act; nor does the establishment of com- 
pulsory retirement plans in European countries, to which petitioners refer; for, in 
many of these, railroads are operated under government ownership, and none has 
a constitutional system comparable to ours.” 295 U. S. at 346. 

The suggestion of governmental ownership indicates the route by which railroad 
pensions may become constitutional in the United States. The decision in the instant 
case may possibly give a shove in that direction, codperating with what may be 
some likely eventuations of the operations of the Reconstruction Finance Corpora- 
tion. Various compulsions on railroads have been judicially justified on the ground 
that their enterprise is one that the Government may itself undertake and over 
which, therefore, it has powers not possessed over other private undertakings of a 
different character. See Mr. Justice Bradley, in Railroad Co. v. Maryland, 21 Wall. 
456, 469-72 (U. S. 1875). 

82 The majority position is summarized and answered by the Chief Justice as 
follows: “ The argument in relation to voluntary plans discloses the fundamental 
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the decorum of the dissenting reference to the majority dichotomy 
there is an ethical and intellectual condemnation that the majority 
might well have desired not to deserve. There is no disagreement 
as to the fact that new men can keep on running the trains if their 
predecessors are left to starve, though there is disagreement as to 
the effect on new men of a similar prospect ahead for them. The 
more fundamental disagreement is as to the competence of the 
commerce power to regulate for social ends. The majority ab- 
stract from its setting the provision for deferred pay and condemn 
it because it does not by itself affect “the due fulfillment of the 
railroads’ duty to serve the public in interstate transportation.” ** 
It is within the commerce power to require railroads to do good to 
the public. It is not within the commerce power to require rail- 
roads to do good to those who are indispensable to service to the 
public, unless the good is merely a collateral consequence of some 
slight something else. The minority, on the contrary, say that 
Congress may impose on the railroads duties to their employees 
as well as to the public.** 


contention on the question of constitutional authority. In substance, it is that the 
relation of the carriers and their employees is the subject of contract; that the 
contract prescribes the work and the compensation; and that a compulsory pen- 
sion plan is an attempt for social ends to impose upon the relation noncontractual 
incidents in order to insure to employees protection in their old age. And this is 
said to lie outside the power of Congress in the government of interstate commerce. 
Congress may, indeed, it seems to be assumed, compel the elimination of aged em- 
ployees. A retirement act for that purpose might be passed. But not a pension act. 
The government’s power is conceived to be limited to a requirement that the rail- 
roads dismiss their superannuated employees, throwing them out helpless, without 
any reasonable provision for their protection. 

“The argument pays insufficient attention to the responsibilities which inhere 
in the carriers’ enterprise. Those responsibilities, growing out of their relation to 
their employees, cannot be regarded as confined to the contractual engagement. 
The range of existing federal regulation of interstate carriers affords many illustra- 
tions of the imposition upon the employer-employee relation of noncontractual in- 
cidents for social ends.” 295 U.S. at 381. 

83 See note 72, supra. 

84 The Chief Justice concludes his consideration of the commerce issue as fol- 
lows: “ When we go to the heart of the subject, we find that compensation and 
pension measures for employees rest upon similar basic considerations. In the case 
of compensation acts, the carrier has performed its contract with the employee, has 
paid the agreed wages, has done its best to protect the employee from injury, is 
guilty of no neglect, but yet is made liable for compensation for injury or for death 
which ends the possibility of future service, because in the development of modern 
enterprises, in which accidents are inevitable, it has come to be recognized that the 
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The Chief Justice speaks of “responsibilities which inhere in 
the carriers’ enterprise”’.*° These responsibilities are not legal 
responsibilities until they are made so by law. They are in this 
respect like responsibility for inevitable accident due to no fault. 
Considerations of social policy move judges and legislators to 
impose on men various responsibilities from which they would 
otherwise be free. Common law and legislation are shot through 
with conceptions of what is the good and wise and fair way of 
ordering the relations between man and man. The commerce 
question in the Railway Pension Case asks what is the appropriate 
lawmaker to deal with the relations between interstate carriers 
and employees who engage in interstate commerce. For persons 
uninfluenced by predilection for or against the policy disclosed 
by a particular law, the answer that such relations are within the 
province of Congress rather than in any reserved bailiwick of the 
states would seem to be by far the simplest and most natural one 
to reach. Predilections still have ample scope to play their due or 
undue part in deciding whether the particular law is so unreason- 
able and arbitrary as to be adjudged wanting in due process. 


industry itself should bear its attendant risks. New York Central R. Co. v. White, 
243 U. S. 188; Mountain Timber Co. v. Washington, 243 U. S. 219. An attempted 
distinction as to pension measures for employees retired by reason of age, because 
old age is, not in itself a consequence of employment, is but superficial. The 
common judgment takes note of the fact that the retirement of workers by reason 
of incapacity due to advancing years is an incident of employment and that a fair 
consideration of their plight justifies retirement allowances as a feature of the 
service to which they have long been devoted. This is recognized as especially 
fitting in the case of large industrial enterprises, and of municipal undertakings such 
as police and fire protection, where there are stable conditions of employment in 
which workers normally continue so long as they are able to give service and 
should be retired when efficiency is impaired by age. What sound distinction, from 
a constitutional standpoint, is there between compelling reasonable compensation 
for those injured without any fault of the employer, and requiring a fair allowance 
for those who practically give their lives to the service and are incapacitated by 
the wear and tear of time, the attrition of the years? I perceive no constitutional 
ground upon which the one can be upheld and the other condemned. 

“The fundamental consideration which supports this type of legislation is that 
industry should take care of its human wastage, whether that is due to accident 
or age. That view cannot be dismissed as arbitrary or capricious. It is a reasoned 
conviction based upon abundant experience. The expression of that conviction in 
law is regulation. When expressed in the government of interstate carriers, with re- 
spect to their employees likewise engaged in interstate commerce, it is a regulation 
of that commerce. As such, so far as the subject matter is concerned, the commerce 
clause should be held applicable.” 295 U.S. at 383-84. 

85 See note 82, supra. j 
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Though the minority make no explicit verbal profession of im- 
_ partiality, one may hazard the guess that in the stifling of predilec- 

tion they were at least as successful as the majority. It is 
unlikely that as members of a commission they would have recom- 
mended all of the economic retroactivity that as judges they voted 
to sustain. Retroactivity may involve the pooling principle in 
some applications ** not within the major justification for that 
principle’s prospective reach. Perhaps, too, back of the particu- 
lar statute there were incidents of legislative history that would 
move not a few of us to feel specifically as Mr. Justice Roberts 
apparently felt more generally when he said that the surest way 
to destroy morale “in any privately owned business is to substi- 
tute legislative largess for private bounty and thus transfer the 
drive for pensions to the halls of Congress and transmute loyalty 
to employer into gratitude to the legislature.” ** One’s view of 
such matters depends so much upon one’s conscious or uncon- 
scious ultimates that one may ask to be excused from exploring 
them here. Suffice it to say that there is reason to believe that 
some or all of the minority were called upon to make a real and 
perhaps not easy choice between their predilections and their 
loyalty to time-honored professions of the proper réle of the judi- 
ciary in reviewing the constitutionality of legislation. 

Our concern here goes beyond the particular statute or the 
forces that lay behind it. Our main interest is in the issue whether 
either in the Constitution or in wisdom there is any warrant for 
making every commerce question an inquiry whether the means 
adopted bear any reasonable relation to the ostensible exertion of 
the commerce power. The propriety of such an inquiry, as al- 
ready noted, is not formally denied by the minority. Yet in sub- 


86 In discussing the effects of the pooling plan, Mr. Justice Roberts notes that 
the average ages at which men enter and leave the service vary for different car- 
riers, that some carriers have ceased to exist and that others are insolvent. See 
295 U.S. at 355-57. Thus the solvent will contribute to pay pensions for those 
who have served the insolvent and the defunct, and employers with relatively fewer 
men long in service or near the age of 65 will for a time contribute disproportionately 
to what their employees receive. Most if not all of these disparities would be absent 
from a pooling plan that starts at scratch and counts no prior service in com- 
puting the amount of the pension. A plan wholly prospective would give pensions 
only to employees who have contributed to the pool, whereas the statute condemned 
counted past service when there were no contributions from employees. 

87 See note 58, supra (italics supplied). 
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stance the minority position may for all practical purposes go as 
far as formal denial. The Chief Justice says that the commerce 
power may be used for social ends. This does not include all social 
ends, but it may very well include all social ends not outside the 
purview of government under the Fifth Amendment. Thus in 
practice the minority may inquire under the commerce clause only 
whether a regulation impinges upon a matter within the commerce 
area, and leave all questions of purpose and effect to a determina- 
tion of the limitations of due process. 

If the formula is not of practical importance from the standpoint 
of the minority, it must be asked whether it is of practical impor- 
tance from the standpoint of the majority. We have already sug- 
gested that the majority’s commerce argument would be more ap- 
propriate as due process argument. Does it really matter which 
peg the majority chooses so long as it is free to choose either? 
Not in the individual case, of course. The question must be asked 
more broadly. There are reasons to believe that in general it may 
matter a lot. We have now opened our eyes so far that judges 
can hardly escape personal accountability for annulments in the 
name of due process. We know that for the most part the de- 
cision and the reasons for it come from them and not from the 
Constitution. This is less obvious with decisions delimiting the 
spheres of states and nation. Such decisions may often seem and 
indeed may often be more authentically ascribed to the Fathers 
and not merely to the Court. Some judges may well hesitate to 
read into due process some views that may appear less personal 
when read into the commerce clause. Some judges may as human 
beings have more aversion to nation-wide regulation than to scat- 
tered and varied state regulation. Some aversions already ad- 
judged immune to due process objections may seek solace from 
cautions still open to judicial inclusion in the commerce clause. 

Consider, for example, possible ideas or feelings that might con- 
ceivably be thought to lie behind such a phrase as “ transfer the 
drive for pensions to the halls of Congress ”.** “ Drive” may be 
thought to indicate aversion to any political pressure. “ Trans- 
fer . . . to the halls of Congress ” would as a practical matter 
be quite different from “transfer to state legislatures”. It is 
easier to persuade one legislature than forty-eight. One nation- 


88 See note 58, supra. 
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wide plan for migratory workers is much more conceivable than 48 
state plans. It would be more successful in operation and more 
likely to be continued. Well nigh insuperable would be the com- 
plications of devising consistent state plans and applying them to 
interstate carriers and to employees who move from state to state 
either daily or every few years as opportunity offers or as em- 
ployers suggest. Such complications afford good reason for con- 
demning such application as a regulation of interstate commerce 
too direct and too great to be permitted to a state. They are 
reasons for an appeal to Congress rather than to the legislatures 
of the several states. The discovery of a vacuum in the commerce 
power may be all that is needed to end the possibility of an ef- 
fective pension plan. It may be easier to say that the Fathers did 
not think about it than to say that all compulsory plans are 
gratuitous, unreasonable, arbitrary and confiscatory, and so deny 
due process of law. 

The problem of the extent to which government should regulate 
will always pose innumerable questions upon which men will differ 
in their views. After government has regulated, those who dislike 
the statute may still differ about what judges should do about it. 
Some will call it unconstitutional and some will be content to stop 
with saying that it is unpleasant or unwise. Laissez-faire prefer- 
ences will seek to incorporate themselves into due process clauses 
so long as such clauses remain. In those clauses they have often 
found hospitality that legislatures have withheld. To ask for 
hospitality from the commerce clause is to confuse a grant with 
a restriction. When we introduce a /aissez-faire caution into the 
interpretation of a power to regulate, we turn it from its denota- 
tion of a power to regulate into one of a want of power to regu- 
late. Whether this is wise or unwise, justified by the Constitution 
or not so justified, it seems to be what the majority formula in the 
Railway Pension Case has achieved. We shall see signs of a simi- 
lar attitude when we dissect Mr. Chief Justice Hughes’ differentia- 
tion of precedents adduced by the Government to sustain the ap- 
plication of the National Industrial Recovery Act to the business 
of the Schechters in Brooklyn. 

Thomas Reed Powell. 
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THE CHANCELLOR’S FOOT 


Pe ape is preserved to us the ancient formula by which in 
one of the legis-actiones of the earliest Roman procedure 
a citizen might begin his search for legal justice. It ran Te, prae- 
torem, iudicem arbitrumve postulo uti des (I demand of you, 
praetor, that you give me a judge or umpire). It is highly likely 
that what he asked for and meant to have was a man who was 
both judge and umpire. It is, at any rate, what he got. 

And what he further expected of the judge was that he would 
state a legal proposition. The judge is one who “ states ” the law; 
he “ finds ” the law; he “ declares ” the law; he “ establishes ” the 
law. We even go so far as to say he “ makes ” the law. When he 
does so, and only then, he is acting as a judge, as a iudex, in his 
proper and peculiar function. But he is also asked to decide 
whether or not Richard Roe in a particular instance is to be 
forced, as far as it can be done, to pay a sum of money to John 
Doe. He is then an arbiter; he decides a controversy. The two 
functions are difficult, perhaps impossible, to separate in practice, 
but they are not the same.* 

It is important to say all this because, however much these 
things are set forth in conscious analysis of the legal process, they 
are for the most part ignored both in legal discussions and par- 
ticularly in the little essays on miscellaneous points of law which 
are called “ opinions ” or even “ decisions ””. 

The arbitral function of the judge concerns itself entirely with 
John and Richard. The controversy between the two, as a rule, 


1 This is not meant as an attempt to describe the historic functions of a Roman 
iudex in the later (formulary) procedure. The iudex there was an arbiter almost 
exclusively and may, as Wlassak urges, have been so from the first use of the term. 

2 It well may be that the law is not what the judge does but what he says. 
We have adopted the habit, differing markedly in this from the Continental prac- 
tice, of having the questions decided extensively discussed by the judges. There 
are famous opinions, like Regina v. Millis, 10 Cl. & Fin. 534 (H. L. 1843), which are 
treatises on branches of the law. Perhaps we ought to say that only so much of an 
English or American opinion is law as could be put into the framework of the 
motifs in the French Cour de Cassation, with its succinct sequence of Attendu que. 
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is connected with property. Shall property relations between the 
two be changed? Shall something that was John’s be made 
Richard’s or not? It is conceivable that a system might exist in 
which this was the sole question. In such a system only John and 
Richard need be considered. Richard’s property might be given 
to John because John, let us say, was the man more likely to use 
the property wisely and advantageously, or because Richard al- 
ready had a great deal and John had little or nothing and needed 
this property to live. 

All such arbitral decisions would be prospective. The only 
thing considered is the situation that would be created if the de- 
cision is made in the one way or the other. And the judgment is 
determined by a scale of values that must be in use for other pur- 
poses as well. The advantage to be derived from giving the prop- 
erty to John or leaving it with Richard may be a public advantage, 
but public advantages are obtained by other methods quite as 
fully as by arbitral decisions. The securing of a livelihood for 
John can also be accomplished in other ways than - taking the 
money from Richard. 

And in such a system the arbitral decision can very well be 
thought of as experimental. John might be given the property 
with the understanding that if he did not use it better than Rich- 
ard, it would be restored to the latter. We can imagine a jurisdic- 
tion in which, at various times and under proper inspection, such 
readjustments are to be made. 

We can go further. Instead of John and Richard, we might 
have whole groups of the population. This, to be sure, presup- 
poses groups capable of being more or less precisely delimited. 
Suppose, under medieval conditions, the right to levy certain ex- 
cises was taken from the guild of tailors and granted to the guild 
of hatters, and after five years, upon evidence that the tailors had 
done better, given back to the tailors. For tailors and hatters, we 
may read, if we like, public utility companies, labor unions, 
chambers of commerce, farmers’ associations, or, perhaps even 
more broadly, farmers, industrialists, skilled labor, unskilled 
labor. The group becomes expanded, but the logical basis is the 
same. 

In all these arbitral decisions, there need not be the remotest 
reference made to law. Not a single legal proposition need be 
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biter need not make any propositions at all, although, in all likeli- 
hood, he will. He will say something about the benefit of the 
community, the superior needs of John, or the absence of such a 
need. He will feel the necessity of justifying his assertion that 
the new situation he is asked to create is or is not better than the 
existing one. All these statements will be based on predictions 
about facts, or tentative and experimental predictions about facts. 
They need not —they ordinarily will not —contain a single 
“ought ” or “should”, except the implicit one that the arbiter 
ought to consider exclusively the result of his determination.* 

One thing is clear. Such decisions cannot be put into relation 
with each other. No system can be made of them. They depend 
upon situations and facts that are unique. Whatever benefit is 
expected to accrue to John or Richard, or to groups containing 
John or Richard, or to the entire community to which they belong 
is derived from the special circumstances, and that is the case 
whether the decision is final or is experimental and provisional. 
I suppose we can call this procedure realistic, and in those cases in 
which we actually do experiment, we may call it experimental as 
well.* It is realistic because even when we generalize John and 
Richard, we know approximately who the men are that belong to 
the groups we make. We know, or should know, precisely what 
the advantage is we desire to create by means of taking Richard’s 
property and giving it to John. And when we experiment, we do 
so in order to arrive at that advantage ultimately. 

The arbitral decisions, being unrelated to each other, have no 
need whatever of logic. There is no occasion for discovering that 
they contradict each other or that they do not, for they will never 
be compared. But while they are not compared with each other, 
they are compared with a definite pattern of right decision, with 


8 The litigant is obviously and quite honestly interested only in the arbitral 
decision. The lawyer who identifies himself with his client for the moment often 
declares that he also has no other interest. Neither, however, would go quite to 
the length of asserting that his claim is founded only on self-interest. Sir Paul 
Vinogradoff’s primitive litigant who did so sounds somewhat apocryphal (Common- 
SENsE IN Law 18), and Callicles and Thrasymachus were created to be confuted by 
Socrates. 

4 Cf. Beutel, Some Implications of Experimental Jurisprudence (1934) 48 Harv. 
L. Rev. 169, n.1, 170, nn. 4, 6. See also HanpBoox or Ass’N OF AMERICAN LAW 
ScHoots (1933) 93-122. 


uttered by a judge or a judge-like person, a judicaster. The ar- . 


i 


1935] THE CHANCELLOR'S FOOT 47 


a norm, a standard. They are valued by their correspondence 
with this standard. 

Let us assume that the common notion about the modern Ger- 
man and Russian systems is true and that the judges or judicasters 
there are instructed to apply one measure only in all their de- 
cisions, to wit, whether the decision will advance the ideals of 
National Socialism or of Communism. If these ideals are definite 
—and they sometimes seem definite enough —there need be 
nothing whimsical or incoherent about the decisions. Each one 
will add its mite to the furtherance, let us say, of the sense of 
Germany’s preéminence, the elimination of non-Aryan elements 
in the German population, the destruction of the speculative im- 
pulse among Russians, the increase in the attachment of all Rus- 
sian citizens to Marxist principles. The pattern, the norm, the 
standard is always the same. The men who apply these norms 
in arbitral decisions are not.really judging; they are governors or 
rulers who in their capacity as arbiters are performing the same 
functions that they serve in other capacities as well.° 

Whether that is really what the German and Russian courts are 
required to do or not, it is clear that it cannot be in practice what 
these courts actually do in most of the situations presented to 
them. By far the greatest percentage of the controversies sub- 
mitted or submittable cannot be related at all to our assumed norm 
of decision. In most instances a decision in favor of John, either 
personally or as the representative of a social or economic group, 
will neither further nor retard the principles of National Socialism 
or Communism. In those cases, if there is to be a norm or norms 
of decision which will deal realistically or experimentally with the 
proposed change in the property relations of John and Richard, it 
must be what we have already noticed in general, either that John 
or Richard’s class is more valuable to the community and should 
be preferred, or that John’s class will suffer more from an adverse 
decision than Richard’s. 

5 Lest we suppose that this is a new and monstrous departure from any previous 
legal theory, let us remember that the decisions of the British Council and the Star 
Chamber in the sixteenth and seventeenth centuries were deliberately based on 
“ reason of state” and that on the Continent raison d’état, ragione di stato played 
a similar réle much later. It may be pointed out that in the hands of able and 
sincere men “reason of state” need not necessarily be a vicious tyranny. It is, 


however, obvious that the wisdom which alone could make such a system tolerable 
is not likely to be met with in those who administer it. 
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As long as we think of value to the community in terms solely 
of economic value, or of suffering on John’s part as purely eco- 
nomic hardship, our system might conceivably work in practice. 
No such system has, however, been put into effect. One reason 
for this is that advantage and suffering have nowhere in organized 
societies, so far as our records go, been treated as purely economic 
matters. Other factors have entered into it, social, spiritual, per- 
sonal. And out of these factors there has been created a social 
emotion which we call a sense of justice. 

It is a poor sort of realism or experimentalism that disregards 
the existence of this sense of justice. It takes varied enough 
forms, but there are a great many situations in which in any given 
society —in our society, for example— the overwhelming ma- 
jority would recognize a decision as just or unjust. In the very 
case taken as an instance, to strip Richard in the interest of John 
for no better reason than that John’s need is the greater would 
affront the sense of justice. And that fact is quite as real as the 
fact that John would be better off if that were done. 

The patterns of right decisions, of better and worse decisions, 
created for us by the sense of justice are used by men who are not 
official persons at all and, therefore, have no claim to be called 
either arbiter or iudex. So far as they are used by an official per- 
son who is exclusively an arbiter, what may well be asked of him 
is that the result of his arbitral decision should satisfy the sense 
of justice of the community, that the property relation between 
John and Richard which he brings about should be felt as a matter 
of justice to be better than the existing one. 

All this has been prospective. The arbiter considers only what 
will be the situation when he decides. He does not ask at all 
how John and Richard got themselves into the tangle he is re- 
quired to adjust. Aad above all he does not use a single legal 
proposition. 

Evidently such a system, while conceivable, is not one of which 
we have any historic record. All systems which we know, and 
above all our existing system, require the arbiter to be a index as 
well. They require the ivdex to base his decision on the past con- 
duct of John and Richard and to evaluate that past conduct by 
means of a legal proposition. 

Just what are such propositions? In the first place, they all 
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contain “ ought ” or “ must” or their negatives. They are not 
summaries of facts or prognostication of facts. And they are es- 
sentially retrospective. They deal with an ought or must which 
was valid at some time before the arbitral decision is to be ren- 
dered, or which is assumed to have been valid then. 

“Law” taken as a whole is a group of these “ought” or 
“must ” propositions, although, as a matter of fact, the word is 
not really “ ought ” or “ must ”, but something between the two. 
The task of lawyers is to arrange these propositions, or as many 
as possible, in such a way that they can be retained in a single 
human mind without overstraining it, and so that they can be 
communicated to other persons, who will generally, but not always, 
also be lawyers. 

The extraordinary fact about these propositions is that we can- 
not always tell in advance whether they are legal or not. The 
test of a legal proposition is whether a judge will make it. Ifa 
judge has already made it, there is no doubt about it. If it is the 
legislature that has stated it, we can assume with a fair degree of 
confidence that a judge will repeat it and that, therefore, it is law. 
But there are still other propositions of which the legal character 
consists only in the greater or less likelihood that a judge will re- 
peat them although no judge has done it before and although no 
legislature has directed a judge to doso. That does not mean that 
these propositions are merely more or less legal. There is no 
degree about it. They either are legal propositions or they are 
not. The degrees in question are not degrees of legality but de- 
grees of confidence in our recognition of their legality. 

And it is not in every case easy to recognize a judge. He is not - 
always clad in ermine and authorized to write “ J.” after his name. 
He may have many other and more important functions todo. He 
may be merely a judge-like person — a dikastoid, shall we say? 
Or judicaster? But if he is required in the performance of a 
public function to assert a proposition with “ ought ” in it, one 
that is assumed to have had validity before the function is per- 
formed, he is a judge, whether or not he is an arbiter as well, and 
without reference to the titles conferred on him, or assumed by 
him. 

To believe that law is this and nothing else is not the prejudice 
of a person trained in the common law, with its somewhat exces- 
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sive cult of precedents and its consequent continual reference to 
organized tribunals, but it is a correct statement of law anywhere. 
It does not necessarily imply organized courts at all. A complete 
separation of lawyers as a profession from other men, or of judges 
from administrative officials generally took place in modern Eu- 
rope and to a somewhat more limited extent in ancient Rome. 
Elsewhere the separation was far less thoroughgoing, and in many 
“primitive ” societies was not attempted at all. 

Where there is no attempt to use any form of police to “ en- 
force” the judgment, it may be hard to tell whether a given judg- 
ment is legal or moral. Among many Indian tribes, the tariff of 
compositions for injuries is as precise and specific as that con- 
tained in the Code of Aethelbert of Kent; but no method of en- 
forcement is provided and no penalties threatened. The pressure 
of public opinion is no greater here than that by which rules of 
propriety are enforced, or those of good manners. We can, none 
the less, call the Indian tariff legal, when we compare it with very 
similar tariffs which are elsewhere enforced by police methods 
or by licensed self-help. 

Law, however, does not rest in the existence or absence of a 
sanction. To continue our illustration, the tariff among the 
Yuroks involves the statement that a certain number of blankets 
ought to be paid by a wrongdoer to his victim. We may follow 
Maitland’s suggestion in regard to equity and say that this is a 
legal statement because if the Yuroks had judges, a judge would 
have made it, or if the judicial function of the Yurok tribal elder 
had been segregated from his other functions, he would have 
. stated this as judge, and not as medicine man or war chief. 

That a statute is only a source of law and not law is the most 
striking of the paradoxes that are involved in this doctrine —a 
doctrine fairly widely accepted in common law jurisdictions, and 
often acted on elsewhere, although on the Continent it is gener- 
ally rejected in formal expositions. But the paradox is rather in 
the use of the terms /oi, lex, “legislation ”, and “ legislature ”. 
_ The accidental survival of “statute” in English as a term for 
the acts of the legislature has helped common law lawyers to 
greater clarity. In spite of the doctrine of the separation of pow- 
ers, the post-Revolutionary communities generally gave to the 
legislative branch of the government an importance that was de- 
rived from its apparent immediate connection with the people. 
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The paramount character of the legislature as a branch of the 
government may be conceded, but that does not quite imply a 
similar paramountcy as a creator of “law”. It is unfortunate 
that a different terminological confusion in Continental discus- 
sion has obscured this point as well. The double use of Recht, 
droit, diritto for both moral and legal rights is historically jus- 
tified by the original absence of any differentiation between the 
men who stated the law and those who guided the community’s 
morals. The moral sense of right and justice is implied in many 
of the statements of the ivdex, but it is implied in a special way. 
The valuation which is part of the terms “ right ” and “ just” is 
interwoven with other valuations based on other standards. It 
is one of the purposes of this paper to indicate how frequently a 
kind of moral valuation is implied, but no analysis of law that 
confuses the emotion of justice with the technique of stating the 
law will get very close to our problems. 

That the statute (loi, Gesetz) is law in any higher sense than 
custom is law (or a generalized mos iudiciorum) is equally un- 
tenable. I have elsewhere attempted to indicate the character 
of the legislative act which, in the main, is a direction to the judges 
to state the law in a particular way.® In so far as obedience of 
the judges may be presupposed, we may look to the statute for 
our law, but the inevitably generalized form of the statutory 
mandate makes it certain that we cannot usually assert the law 
with safety from the mere examination of the mandate. 

When Vinogradoff asserted we can no more define law in terms 
of judges than we can define an automobile as a “‘ machine driven 
by a chauffeur ”,” the analogy has the usual defect of such neat 
pictures. It might be pointed out that the machine and its gener- 
ating power determine the action of a chauffeur to a far greater 
degree than statutes or accepted canons of ethics determine the 


6 See Solving Problems by Statute (1934) 14 ORE. L. Rev. 90; The Nature of the 
Legislative Act (1931), to be published in Srupr Firrosorico-GuIRIDICI DEDICATI A 
GrorGIo DEL VECCHIO. 

7 Common SENSE IN THE LAw 32. It is in manuals of this sort that the dog- 
matism of accepted theories is generally most concisely put. For those to whom 
concrete analogies are too pitifully elementary to deserve comment, it may be well to 
note that when Erich Kaufmann says Staat und Gesetz stehen unter dem Recht in 
3 VEROFFENTLICHUNGEN DER VEREINIGUNG DER DEUTSCHER STAATSRECHTSLEHRER 
(Miinster, 1926) the metaphors are not improved by being latent instead of ex- 
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action of a judge. The judge proper, the iwdex, states the law. 
The reason that his functions are usually combined with those of 
an arbiter is that there ordinarily is no occasion for stating the law 
until there is a controversy about it. When such a controversy 
arises, it is almost certain to be in connection with the past con- 
duct of the litigants. Evidently that is not essential. The iudex 
may be asked whether the proposed conduct of John in regard to 
Richard is lawful. But our own system will not permit the offi- 
cial judge to answer this question, on the ground that it is not 
judicial business. There is no real reason why it should not be.® 

To what extent can a iudex act realistically? He can try to 
think of John and Richard even in the past situation which is 
assumed to be the cause of the present one, as living flesh-and- 
blood persons. He can imagine the impulses that actually moved 
them. He can do so even if he thinks of them as members of a 
class, large or small. It is true that he can do this only imper- 
fectly. John and Richard are, to be sure, present before him, but 
their past conduct is not. He must reconstruct that from facts 
and events that leave many gaps and uncertainties. None the 
less, the events are not so far removed from him but that he can 
form some approximate estimate of what took place, and if he reli- 
giously avoids presumptions and assumptions, relations back and 
imputations, he can make shift to deal as realistically with what 
happened in the recent past as with the situation he might expect 
to create by his decision. What will trouble a determined realist, 
however, is the necessity of evaluating the conduct of John and 
Richard in this past situation by means of a legal proposition 
which, by hypothesis, he did not create, even though he some- 
times is the first to make it into a legal proposition. 

The trouble arises from the fact that these legal propositions 
are not like purely arbitral decisions. They are not assumed to 


8 The function of stating legal propositions which are not attached to actual 
controversies is performed in our system in two ways. One is by judicial dicta in 
the course of opinions. The other is in the response of lawyers who are consulted 
in advance of the transactions which their legal utterances are to govern. The 
difficulties inherent in both of these methods need no special illustration. 
® The question whether or not a declaratory judgment is a judicial function is not 
quite the same thing. In a demand for a declaratory judgment, the transaction ex- 
amined is past. A controversy has, however, not as yet actually arisen, but is 
merely presented as probable. In a wholly prospective system, the transaction 
itself has not yet been entered into, and the legal statement will determine whether 
it will come into existence or not. 
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have validity only in their concrete results and to be otherwise 
unrelated to each other. For legal propositions, a validity is 
predicated as concepts without reference to the use the judge will 
make of them. It is supposed that they are all related to each 
other like the propositions of Euclidean geometry, all derivable 
from a small number of axioms and postulates. 

Euclidean geometry is an entertaining and stimulating tech- 
nique and within a limited range has a great deal of practical 
value. It does not fully operate even in physics, much less in 
such sciences as biology. Why then should anyone wish it to 
operate in law? 

There is a sufficient and practical reason. Legal propositions 
must be remembered and they must be communicated. A “ logi- 
cal” system, a system, that is, in which by a little stimulation of 
the memory every proposition can be related to another as conse- 
quence or corollary, is an enormous mnemonic convenience. It 
is not absolutely essential that all should be so related. A few 
anomalies may exist side by side with the integrated system, and 
strong memories can tolerate a great many anomalies, but for 
most a system is indispensable. 

There is, however, another equally practical reason. One of 
the constituents of the moral emotion of justice is the desire that 
the proposition by which conduct is evaluated be taken as the 
consequence of some larger, more general proposition. The hope 
is present that this larger one is derived from another still larger, 
until we reach a final self-evident axiom. But, ordinarily, men 
seeking for justice do not insist on going so far. Their imagina- 
tion will complete the process started if they can see the begin- 
ning, but they must be shown the first stages. 

We are under the necessity, then, of constructing a system out 
of our legal propositions. But it is evidently only an exemplifi- 
cation of the psychological tendency to complete in the imagina- 
tion what is begun in observation that gives any value to a com- 
plete and fully integrated system. Such a system is not really 
necessary for purposes of remembering the law, and it becomes 
less and less necessary as modern devices of “ finding ” the law, 
such as digests, citators, and cyclopedias, multiply. 

But what we do require is a number of small logical systems 
complete for the most part in themselves. Whether they do or do 
not contradict other systems, even other related systems, does not 
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much matter. An absolute and unique anomaly, of course, will 
be tolerated only with reluctance, and is as soon as possible 
eliminated or forced by fictions or presumptions into an existing 
system, not a systema, it may be, but a tiny system, a systemation. 

The use of legal propositions gathered into systems is what we 
call, generally with contempt, conceptualism. It does not quite 
deserve all the hard words that have been said about it. In the 
first place, it has as one of its bases the thoroughly realistic need 
of judges and lawmen generally to keep a certain number of the 
legal propositions with which they work in mind. And, secondly, 
the reason for having legal propositions at all is to be sought in 
the popular sense of justice, which cannot be denied either exist- 
ence or legal significance. . 

The deficiencies of conceptualism are all to be attributed to the 
curiously persistent illusion that there is a virtue in a fully in- 
tegrated Euclidean system. If we forego that and use legal mathe- 
matics partly for the mnemonic purposes mentioned and partly 
to satisfy our own sense of elementary justice, we need not be 
afraid of conceptualism. It would be feasible, for example, to 
derive all the legal propositions concerning the liability of an 
undisclosed principal from a few — perhaps not more than two 
or three — axiomatic and broadly general propositions. These, 
to be sure, would contradict many similar axioms set up for other 
groups of controversies about the liability of a principal. To put 
all the propositions about agency in a single scheme is certain to 
be ineffectual, and any apparent success almost sure to be a trick 
of some sort. 

“ Realism ” is an ambiguous and fateful word in philosophy. 
It may imply a system which is based on the real existence of ab- 
stract ideas, particularly on their exclusive reality. I need hardly 
say that this is not the realism of this discussion. I mean by it 
merely the point of view that everything in law must be derived 
from what men have actually done or what they will do.*° But 


10 [ fear that my realism will not stand the acid tests of terminology applied 
to systems of law in such studies as those of Professor Tassitch of Ljubljana, Le 
Réalisme et le Normativisme dans la Science Juridique, in REVUE INTERNATIONALE 
DE LA THEORIE DU Droir (1926) 165-82; 2 id. (1927) 23-56. I see no opposition 
between realism and normativism, provided no one proceeds to endow norms with a 
kind of existence that is over and above the very human purposes for which they 
were contrived. 
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doing is more than physical movement. It includes thoughts and 
feeling and statements. In so far as “ conceptualism ” deals with 
ideas which are actually held and actually impel or retard action, 
or have done so, there is no antagonism between “ realism ” and 
“ conceptualism”. The contradictory of realism is rather to be 
found in a system that is never avowed as such, but is constantly 
met with in legal discussion. It ought to be called “ irrealism ” 
or “illusionism ’’. Its characteristic lies in ignoring the question 
whether the situations discussed ever occurred or are likely to 
occur, or whether the ideas expressed are actually entertained by 
any persons. Sometimes these matters must be left out of ac- 
count, because we cannot discover them. But when they can be 
discovered, even approximately, they should not be disregarded 
in favor of a wholly imaginary set of facts and ideas. It is one 
thing to be ignorant of what takes place. It is another to ignore it. 

In all this, one very important element has been omitted. We 
have grown up with the understanding that a decision in regard to 
Richard and John is to have a very special function. It is to be 
exemplary. It is to be directive. It is to guide other persons in 
their future conduct by calling upon them to note what happened 
to John and Richard. 

Evidently, if an exemplary purpose is added to the judge’s de- 
cision, pure and absolute realism is at once sacrificed. If Richard 
and John must take example by this decision, it has been gener- 
alized into an ought-proposition, and on a future occasion the 
question will be, not what is better for Richard and John, but 
whether their conduct is better or worse on the basis of a legal 
proposition. 

I may say that this has nothing to do with the technical and 
relatively modern rule of stare decisis, as applied at common law 
within the last two centuries. That such an exemplary character 
is to be attached to arbitral decisions is almost inevitable. Cer- 
tainly all historical systems have used precedents. Even those 
sturdy gentlemen on the King’s Bench who had no intention of 
being governed by precedents definitely expected that their own 
decisions would be followed. 

The purely realistic decision considers only the persons of 
Richard and John and tries to determine, if possible, whose need 
of a favorable decision is the greater. The interest of the whole 
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community, of a large number of persons in the community, in the 
immediate decision consists not merely in its exemplary or direc- 
tive character or in the general profit which will accrue to the 
community from a decision in favor of the one or the other, but 
also in the satisfaction of the general sense of justice. 

Of the two functions of the iudex-arbiter, I suppose there never 
has been any doubt, so far as official declarations are concerned, 
that the judicial function is far the more important, and the 
arbitral function is of such little importance that it is either the 
mathematical and tautologous reassertion of the other or is noth- 
ing at all. The judge finds his legal proposition or makes it out » 
of previously non-legal predicates and then, as it were, stumbles 
on his decision which was all the while hidden inside the propo- 
sition. Indeed, he is not to trouble himself about the decision, 
that is, about the effect the decision will have on the particular 
flesh-and-blood John and Richard. It must be a matter of com- 
plete indifference to him how it affects them. 

Naturally, this official doctrine never satisfied John and Rich- 
ard. Nor, to do judges justice, has it ever really satisfied most of 
them. They have managed to consider in most instances what 
the effect of their decision would be, that is, they have enhanced 
their arbitral function far more than the official doctrine officially 
allows. 

But they have usually preserved what one might call their 
propositional conscience. It is not John and Richard personally 
whom they considered, but John and Richard as members of a 
group, a fungible John and Richard, to use Professor Llewellyn’s 
excellent phrase. John is a more or less generalized plaintiff, 
Richard a generalized defendant, and it is the difficulties of these 
classes, usually fairly small classes of men, which the courts are 
willing to arbitrate. There will, of course, be no difficulty ordi- 
narily about associating an arbitral decision in favor of John’s 
class or Richard’s class with a legal proposition. There are so 
many legal propositions. The difficulty, as we shall see, will be 


11 Put 1n His Toums (1931). To cite this bit of reprehensible frivolity in a 
serious article is perhaps inexcusable. I trust Professor Llewellyn will rewrite it in 
a more abstract form. 
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due to the need of selecting a good one, since there is a valuation 
of propositions as of situations, and the standards are difficult to 
apply and of doubtful authority. But whatever the legal propo- 
- sition is which is tied to the arbitral decision as its justification, 
that decision will, in most instances, honestly and ingenuously 
refuse to consider John and Richard except as members of their 
group. The iudex-arbiter will not normally say, “ We will decide 
for John, but, if another member of John’s group comes before us, 
we will decide for Richard.” That has happened, but it is not 
likely to be common. 

At one extreme we have a completely realistic system in which 
the decisions are purely arbitral and completely personal. A 
definite change is proposed in the property relations of John and 
Richard, and the reason for proposing it is peculiar to John and 
Richard. John’s need at that moment of the money he claims is 
greater than Richard’s. Such a system is unadulterated realism. 
The only difficulty about it is that it is not a system of law at all. 
At the other extreme we have a system which does not consider 
at all what the effect of the arbitral decision will be on John and 
Richard and which requires merely the selection of an existing 
legal proposition. This can be called completely conceptualistic. 
Its difficulties are those already set forth. 

Our iudex-arbiter must forego pure realism because our society 
desires legal judgments, and he must forego complete conceptual- 
ism for all but limited groups of topics because it does not work. 
Ordinarily, the utmost that he can do in the way of realism, that 
is, the largest attention he can give to what the effect of his 
arbitral decision will be, is to deal with John and Richard as mem- 
bers of a group — the smaller the group the more realistic the de- 
cision will be. The least he can do in the way of conceptualism 
is to make sure that the legal proposition to which he unites his 
opinion is as little of a detached anomaly as possible. 

How much can he do in the way of experimentalism? There 
is nothing practically or logically impossible in an experimental 
method applied to law. A decision can be rendered in favor of 
John in the hope that certain advantages will flow from the way 
John uses his newly acquired property, in the expectation that the 
decision will be exemplary for men like John and Richard, in 
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the confidence that the community’s sense of justice will approve. 
If it turns out that this is not so, it is conceivable that the decision 
can be recalled, John and Richard resummoned, and the property, 
with due consideration of wear and tear and reasonable reimburse- 
ment for expenses incurred, restored to Richard. This, of course, 
would violate the legal propositions labelled res adjudicata, non 
bis in idem, and the like. But there is nothing sacred about these 
legal propositions any more than about any others. And there 
have been workable systems that did not know them. 

It is perfectly clear, however, that most of the systems we have 
any experience with — the common law, the civil law, the canon 
law — have made a great deal of these particular legal axioms 
and will not lightly disregard them. They have, of course, been 
qualified, which is another way of saying that they have in fact 
been occasionally disregarded, but in the main a decision once 
given is final in our courts, and we cannot, so far as Richard and 
John are concerned, change it because it was an unsuccessful 
experiment. 

But we may experiment in relation to John’s or Richard’s 
group — in relation to the fungible John and Richard. Instead of 
declaring that the decision is peculiar to them and has no bearing 
on others in their groups, we may give it a tentative effect, reserv- 
ing the right to change it completely in the case of the other mem- 
bers if this decision works badly. In that case, we must sacrifice 
precedent altogether, a difficult but not quite impossible feat; and 
we have sacrificed most of the exemplary and directive force of 
decisions as soon as it can be observed that they are consciously 
experimental. 

On this point our difficulties are those created by the partial 
solidifying at the common law of the common-sense respect for 
authority into a doctrine of the obligatory force of decisions. 
This is, however, merely a local difficulty. The civil law systems 
do not have it in so pronounced a form and are not hindered by 
any rule of stare decisis from experimentation by decision. They 
do not in fact experiment because they are even more effectively 
hindered by the enormous importance they attach to the need of 
selecting a legal proposition for their judgments from a collected 
and carefully formulated book, a Code of one kind or another. 
Conceptualism is, with notable exceptions, the recognized judicial 
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method at the civil law to an even higher degree than at the com- 
mon law. 

In any modern system a frankly experimental decision would 
be impracticable. The general public sentiment demands some 
type of conceptualism, some linking of the arbitral decision with 
a legal proposition. The divergence between lay and professional 
sentiment begins with the valuation of the proposition itself. Not 
only is there both good law and bad law, but there is better and 
worse law, indeed, law of all degrees of goodness. Nor can we 
say, aS we Say in regard to customs, that only good customs are 
law and bad customs are not law at all. Occasionally it is implied 
that “ bad” law is not law, but ordinarily lawyers are willing 
enough to admit that of two legal propositions, one is better than 
the other, though both may be law. Whether a proposition is legal 
or not is susceptible of external verification. A judge has used it 
or is likely to use it. 

It does not lie in our mouths to deny that bad law exists, be- 
cause we even profess to know one source of bad law. It is made 
by “ hard ” cases. 

Just what does that mean? An old case may help us. In Moore 
v. Pierson,” Abner Pierson, writing from California on March 30, 
1855, offered Moore his land in Iowa for $11,000. Moore an- 
swered on May 23, accepting the offer. Land had much appre- 
ciated in value since the negotiations for sale began, and Abner’s 
father, John, sold the land to Matteson for $24,000 after Moore 
had mailed the letter of acceptance. The court says: 


“We acknowledge that we have felt strongly inclined to give to Abner, 
the benefit of the, at least, seemingly better contract made by the father 
with Matteson. And was there any fair ground for concluding, the com- 
plainant obtained his contract by fraud, or by the use of any other than 
fair means, we should most readily so hold. We are unable to discover, 
however, that complainant has been guilty of any misrepresentation, or 
that he resorted to any other than the most honorable, open and candid 
means in making the purchase. Under such circumstances, as already 
suggested, we are not at liberty to deny to him his rights under his con- 
tract. For, while Abner Pierson may suffer largely by being held to his 
contract with Moore, and as a consequence, deprived of the benefit of 
the contract with Matteson, it is but the result of his negotiation fairly 


12 6 Iowa 279 (1858). 
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entered into. It may be a case of great hardship, but this cannot change 
the relative rights of the parties. Hard cases must not be allowed to 
make bad equity, any more than bad law.” ** 


What would have been bad about the law if the court had 
followed its original strong inclination? If we remember that 
Moore was Abner Pierson’s brother-in-law, that Abner in Cali- 
fornia had no chance of learning the rapid appreciation of Iowa 
land, but Moore had, we may well assume that if the highest 
standards of fair dealing were adopted, Moore would not have in- 
sisted on his extremely profitable bargain. Whatever bad law 
there was evidently consisted in disregarding the “ mailing the- 
ory ” of contracts. 

Now, this “ mailing theory ” is clearly a quite abstract formula. 
It is a legal proposition syllogistically derived from another legal 
proposition, which was itself generalized out of observed con- 
veniences. But the mailing theory was not generalized out of ob- 
servation or examination but was spun out of the larger generali- 
zation. Even as a syllogism, it will hold water only under an 
untenable major premise, that is, if the legal proposition that as- 
sent must be manifested by an external act is far too much gen- 
eralized. 

But in itself what makes the mailing theory good law? One of 
its logical defects has already been mentioned. Another is that it 
is irreconcilable with other somewhat similar stages in the forma- 
tion of contracts. Nor was it then controlled by precedent. In 
1858 Iowa was a new jurisdiction and might have pleased itself in 
the choice of legal doctrines. And indeed at that time the mailing 
theory was not very firmly established in any common law coun- 
try. That it has any intrinsic high qualities is hard to discover. 
The most eminent American authority on the law of contracts, 
Professor Williston, does not like it,’* and Langdell’s opposition 
to it is well known.** It is hard to see from a mere contemplation 
of the rule itself what makes it good law so that its contradictory 
is bad law and so that an arbitral decision which would apparently 
better satisfy the court’s moral emotion must be foregone. 


18 6 Iowa at 296-97. 
14 y Wirriston, ContRActs (1926) § 8r. 
15 LancpELL, A SuMMARY OF THE LAw or Contracts (1880) §§ 14-16. 
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I have deliberately selected a question which can hardly be 
said to stir legal pulses at present and a case which, having been 
decided some eighty years ago, may well be said to be remote 
from actuality. We may call it a purely theoretical matter, be- 
cause whatever may have been the situation in 1858, at present 
the “ mailing theory ” has been so widely accepted in common law 
doctrine that it is treated as impregnable. But the question is 
even less practical in another sense. Widely accepted as it is, it is 
hardly possible to say that the rule is actually in operation. It 
is unlikely that any contract made by mail today would be insisted 
upon if the offer were withdrawn before the acceptance was re- 
ceived but after it had been mailed. The rule is almost as dead 
in practice as it is unquestioned in doctrine. 

When it was a relatively new theory, Langdell thought it was 
bad law because it contradicted a more general legal proposi- 
tion he had accepted. If Professor Williston thinks it is good law 
now, it is only by the force of its continual assertion in almost all 
common law jurisdictions. In any case, it was bad then and is 
good now by a valuation that is specific enough. It is a logical 
valuation. It was bad in Langdell’s opinion because it did not fit 
a relatively large scheme of logical propositions about the forma- 
tion of contracts. It is good now, because although it does not fit 
that scheme, it is itself the basic proposition of a smaller scheme 
which contract lawyers can keep in mind despite its irrelevance to 
the larger one. Perhaps it is not a high quality of goodness, only 
a “ Grade B ” quality, but it will serve. 

Suppose we contrast this with another test of goodness. In the 
Restatement of the Law of Contracts the following occurs: 


“ A contracts to sell B a specific stone. A believes it to be a topaz 
and B believes it to be a tourmaline. It is in fact a yellow diamond of 
vastly greater value than either a topaz or tourmaline. A can avoid the 
contract. The mistake as to the character of the stone is mutual.” ** 


Of this Sir Frederick Pollock says: 


“ Now I am quite sure this is not the law of England and quite clearly 
of opinion that it ought not to be, and I shall not believe it is the law of 
any leading American jurisdiction until I see the report. If it is the 


16 RESTATEMENT, CONTRACTS (1932) § 503, illustration 3. 
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modern doctrine of the Harvard Law School, I am puzzled to know what 
my old friend Langdell would have said to it. 

“ The true principle is contained in a saying of John Selden preserved 
in his Table Talk. ‘If you offer me a Hundred Pounds for my Glove, 
I tell you what my Glove is, a plain Glove, pretend no Virtue in it, the 
Glove is my own, I profess not to sell Gloves, and we agree for a hundred 
pounds; I do not know why I may not with a safe Conscience take it.’ 
So, conversely, the buyer may with a safe conscience keep the glove if it 
turns out to be worth more than either he or the seller knew.” +7 


Here is an emphatic valuation. It “ ought ” not to be the law, 
and the “true” principle is that contained in Selden. Selden’s 
test, however, is a moral one. He may take the money with a 
safe conscience. Sir Frederick has not noted, I think, that the 
safety of Selden’s conscience is due in part to the fact that he is 
not a professed glove-seller, that is, that he is not in a superior 
position in regard to bargaining about gloves.** This is not the 
situation in the mind of the restaters — at least it is not declared 
to be — but in any case we may take it that if it could not be done 
with a safe conscience, both John Selden in 1630 and Sir Fred- 
erick Pollock in 1933 would suppose it to be bad law, “ untrue ” 
law, something which ought not to be law. 

This kind of a valuation is, of course, a difficult one. There are 
gentlemen whose consciences would not be safe if they had profited 
by another man’s error, even if they had not induced it and even 
if they were not in a superior position for bargaining. But 
Selden’s valuation gives us a scale of some sort. The amount of 
conscientiousness he displays may be necessary for good law, that 
is to say, the standard of a not too scrupulous man, who, however, 
has some scruples. 

As an individual arbitral decision, the Iowa case seemed to the 
judge to present no difficulty. And he evidently had in mind a 
moral test, since he spoke of hardship. It could only have been 


17 Book Review (1933) 47 Harv. L. Rev. 363, 365-66. 

18 T am not concerned to defend the Restatement, but it is only fair to point 
out that in Selden’s illustration the mistake is one-sided, and in that of the Restate- 
ment, it is “mutual”. As to this word, I, too, was taught by schoolmasters to 
regard it as wrong in this sense, but it was quite correct in Shakespeare and in 
Bentham, as well as in other earlier writers cited in the Oxford Dictionary. Indeed 
that invaluable and awe-inspiring authority says merely that it is mow considered 
inaccurate. There is a very good reason for using it instead of “common”, be- 
cause if we said “ common” mistake it would be extremely ambiguous. I wonder 
whether we have not let ourselves be bullied by nineteenth century schoolmasters. 
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a hardship if it was more just for Pierson than Moore to have the 
benefit of the appreciation of Iowa land. And treating the Case of 
the Yellow Diamond as an arbitral decision, it does not, perhaps, 
offer insuperable difficulties on one hypothesis. That A rather 
than B should profit from the unsuspected value of the stone seems 
reasonably just, if A still has it when the value is discovered. 
There is a common moral prejudice in favor of the status quo. 


The valuation is not quite so clear if A has already given it to B . 


and now wants it back. 

If we generalize A and B and proceed in the fashion I have 
called realistic, we might make as our test whether the process of 
diamond-selling will be furthered or hindered by giving the dia- 
mond to persons like A, that is, to persons who offer to sell a stone 
they do not know the real character of, to other persons who are 
equally ignorant of its character. About that we should have to 
ask merchants in stones, who can do nothing but generalize their 
experience, and their experience will have as one of its factors the 
standard of moral scrupulousness current among them, perhaps 
lower than the “ Grade B” standard that was safe enough for 
John Selden. 

Even realism in decisions, at any rate the kind of realism that 
will be tolerated from the iudex-arbiter, is thus found to contain 
in solution some sort of moral valuation, “ Grade A” or “ Grade 
B” or “ Grade C”. And, as a matter of fact, a moral valuation 
crops up in unexpected places and times no matter what method of 
functioning the iudex-arbiter exhibits. Conceptualism, which is so 
frequently and sometimes properly enough a part of the legal proc- 
ess, becomes saturated with moral terms and feeling, whenever, as 
frequently is the case, there is a choice of legal propositions for 
conceptualism to work on. Indeed the only rationalization for 
conceptualism that is likely to be publicly defended is not the con- 
venience it furnishes to the minds of lawyers who must learn and 
teach the law, but the fact that where legal propositions are known 


and relied on, it is “ unfair ” to deprive men of what may well have - 


contributed to the ordering of their lives. But “ unfairness ” is a 
term of equity, of conscience, of morals, and the Chancellor’s Foot 
is distinctly seen peeping roguishly — Selden’s word — from be- 
neath the folds of his heavily conceptualistic robe. 

Ultimately the moral valuation will encroach to a constantly in- 
creasing extent on the logical one. No one in his senses really sup- 
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poses that a complete Euclidean system of legal propositions can 
be constructed. The mechanics of modern law-finding in books 
improves so rapidly that we can forego a good part of the smaller 
logical systems that can exist side by side even if they contradict 
each other, somewhat as in a Chinese painting the principle of 
multiple perspective does not really mar either the enjoyment or 
the significance of the result. To the extent that digests and 
index make logic unnecessary, it will not survive against the on- 
slaughts of conscience, even the safe conscience of a cultivated 
Laodicean of the seventeenth century.*® 

We have come, perhaps by a more circuitous route than was 
necessary, to finding ourselves face to face with Conscience and 
the Chancellor’s Foot. The conscience that is involved is nothing 
more nor less than the consciousness of having acted justly. A 
man’s conscience need not trouble him if he may justly retain what 
he has, even though it would be more noble to give up everything 
for his fellow men. And as far as justice is concerned, it was found 
to be implicit in realism as in conceptualism — indeed, it was 
found to make a notable part of the basis of both legal methods. 
But in the modified form of conceptualism which is the essence of 
the process of judging, it involves a valuation, by means of pat- 
terns, of norms, of standards, of the legal propositions themselves, 
and these patterns are the same for ordinary conduct as they are 
for the conduct of the iudex. 

The scientific treatment of standards of conduct is ethics. The 
relation of ethics to law is not that of parallelism nor yet of non- 
communicating galaxies of worlds. When impatient lawyers de- 
clare petulantly that law is one thing and ethics another, they are 
for the most part rationalizing the fact that they neither quite 
accept the ethical proposition suggested to them nor quite admit 
that it covers the special arbitral decision proposed. 

The reason they are never quite sure that it does is ordinarily 
simple enough. It is only a selected group of incidents of any 
given complex of events that they know about. It is true for all 
arbitrations, civil or criminal, that what we really need is not a 
joinder of one issue, but a complete personal case history of both 
Richard and John. It is likely enough that of the issues that could 


19 T hope I shall not be charged with disparaging John Selden. He seems to 
me by a margin the finest historian of English law up to the time of Maitland, 
only approached by Henry Spelman and Thomas Madox. 
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be joined — of which the particular issue is merely a factor, or a 
link in a chain — the ethical propositions that would suggest them- 
selves will on some issues favor a decision for Richard and on 
others for John. It is safer consequently — it makes arbitral de- 
cisions easier — to invoke new ethical propositions only when 
there is an unmistakable moral advantage on one side or another, 
when the hardness of the case is too difficult for the mest safely in- 
sulated conscience, and apply conceptually and mathematically 
definite legal propositions at other times, although these also in 
their origin sought a warranty in morals. Even then we drag in 
implicitly a common, if pedestrian, moral valuation, for a great 
many legal propositions are derived from the doctrine that it is 
better, when in doubt, to leave things as we find them. That, 
however, holds in morals too. In fact, it is essentially a moral 
statement, although it may be the lowest degree of morals, the sea- 
level perspective. 

The valuations which the iudex-arbiter makes depend on some 
system of norms. They may be standards of decision as to bene- 
fits conferred or standards of choice among legal propositions or 
standards by which it is determined whether a proposition shall 
become a legal one. But the norms themselves are not peculiarly 
legal at all. They may be logical norms. Or they may be dis- 
tinctly ethical. I make bold to assert they are frequently purely 
aesthetic. And they are not changed in this respect when it is a 
judge or judicaster who applies them. 

There is really no more reason for believing in the existence of 
legal norms than in a legal man or in a legal act or situation, that 
famous “ act in the law” on the identification of which so many 
fine lawyers spent so much labor. There are legal propositions 
about transactions, which may justify us in calling those transac- 
tions legal about which a great many legal propositions have been 
made. But otherwise “legal” is a word which, with all its de- 
merits, has the one merit of definiteness. It is tied up with the 
functioning of the law-man, the brehon, the iudex-arbiter, the 
judicaster. 

This man, being compacted of flesh and blood, acts as other men 
do. His one function is to make choices, choices between proposi- 
tions which themselves imply choices, since they contain “ ought ”. 
He is a specially trained man, which it is important to keep in 
mind. His training prevents him from applying a purely realistic 
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method. His humanity makes impracticable a purely conceptual- 
istic one. The conditions of our system make a purely experi- 
mental one equally out of the question. 

Horror of legal philosophy was an affectation of nineteenth 
century English lawyers. This was probably merely a more per- 
sistent form of that distaste for all formal philosophies which edu- 
cated Englishmen in the decades after the French Revolution 
thought it became them to exhibit. To some extent, no doubt, it 
arose from the fact that so many philosophers — Bentham was a 
notable example — were reformers, and successful lawyers did not 
like any type of reform. Indeed at the close of the eighteenth 
century, “ philosophical ”, involving, as it did, a connection with 
the French philosophes, was nothing less than a term of abuse. 

We have changed all that, but we have not quite rid ourselves 
of an apologetic tone when any attempt at legal analysis is directed 
to the attention of lawyers. If Cujas thought that the doctrines of 
justification by faith or the dogma of the efficaciousness of the 
sacraments had nothing to do with the edict of the praetor, leaders 
of the bar today still profess to doubt whether a general theory, 
even of law, has anything to do with what they know as law. It 
will be long before the rank and file of practitioners realize that 
their choice must be made, not between a theory and no theory, 
but between one theory and another theory, that is, between a 
theory they have examined and which, within limits, they are will- 
ing to apply consciously, and a jumble of implicit theories which 
they dare not disentangle for fear they will find them as demon- 
strably absurd as they suspect them to be. 

But until we have spent far more time in analyzing the judge’s 
methods, indeed until we have induced him to analyze them much 
more fully than he normally does, the examination of systems of 
legal philosophy will not do law or philosophy much good. Dr. 
Kelsen’s Stufen-theorie,” for example, one of the best developed 
of modern theories, turns out to be a fine and consistent statement 
of what has been quite consciously the practice of English courts, 
certainly, and to some extent of all courts. As a theory it has 
much to recommend it. But unless we know when the law is to be 
applied at one step and when at another, we cannot feel that a 


20 For Kelsen’s theory, cf. Lauterpacht, Kelsen’s Pure Science of Law in Mop- 
ERN THEORIES OF LAw (1933) 105. His most considerable work is, of course, Diz 
HAvPTPROBLEME, DER STAATSRECHTSLEBRE (1911). 
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philosophy has been really arrived at.** It is unfortunate, per- 
haps, that the term “ philosophy ” has been used at all, and that 
the term “ legal science ” has not been more faithfully maintained. 
All forms of legal science make the common error of assuming that 
there is no doubt or uncertainty of the facts or ideas which the 
science seeks to make intelligible or the philosophy seeks to relate 
to the intellectual structure of the universe.” I am not sure that 
these facts or ideas may not ultimately be discovered. Since I 
can find them for myself only in patterns of human conduct, pat- 
terns that themselves are only present in the conduct of a specific 
class of persons, the judges, it would seem that we need greater 
clarity than we have so far attained before our systems can be 
constructed. It may well be that we have at least one negative 
result. Law may be a roguish thing, if the Chancellor’s Foot is too 
much in evidence, but, concealed or visible, we should do well to 
remember that it is there. Its movements cannot be put into a 
Euclidean system. - That is perhaps a conclusion to be thankful 
' for. But we certainly must make up our mind to observe them 
more closely.”* 
Max Radin. 

UNIvERsITY OF CALIFORNIA 

ScHooL OF JURISPRUDENCE. 


21 A curious parallel could be drawn between the Stufen-Theorie and the prin- 
ciples adopted by many theological systems for grading the sources of divine law. 
This is nowhere more clearly shown than in the Rabbinical doctors of the Middle 
Ages who ranged the canonical books in three groups, the Law, the Prophets, and 
the Writings, all three of which were combined in the Holy Scriptures, but which 
varied notably in their authority. Professor Thurman Arnold in his Apologia for 
Jurisprudence (1935) 44 YALE L. J. 729, has shown us how closely legal methods 
resemble those of recent theology. 

22 Something of the wealth and variety of the literature on legal philosophy 
may be gathered from three major periodicals devoted entirely to that subject: the 
Rivista INTERNAZIONALE DI FILOSOFIA DEL Diritto, edited by Giorgio del Vecchio 
of the University of Rome; the ArcHIvV FUr REICHTS- UND WIRTSCHAFTSPHILOSOPHIE 
(now SozIAL-PHILOSOPHIE) ; and the Revue INTERNATIONALE DE LA THEORIE DU 
Drorr, edited at Briinn by Le Fur, Jéze, Kelsen and Weyr. It is in this last peri- 
odical that we may find some of the newer points of view particularly set forth. 
There is no review devoted to jurisprudence in English, a notable lack, although 
most English and American law reviews open their columns with increasing gener- 
osity to studies of this type. 

23 As a particular example of what acute and thorough analysis can do, one 
might mention Professor Lon Fuller’s articles on Legal Fictions, (1930-31) 25 ILL. 
L. REv. 363, 513, 877, as well as an excellent discussion of the basis of legal thinking 
in the same writer’s review of C. K. Ogden’s “ Bentham’s Theory of Fictions ” (1933) 
47 Harv. L. REv. 367. 


| 
4 
4 
» 
j 
a) 


HARVARD LAW REVIEW 


THE BUSINESS OF THE SUPREME COURT AT 
OCTOBER TERM, 1934 


| arrive are again demonstrating that in the context of the 
country’s history, the history of the Supreme Court is a 
rhythm of quiescence and liveliness pulsating with alternating 
periods of relative placidity and vitality in American politics. 
But probably at no time could Mr. Justice Holmes more truly 
than now have said of the Court, “ We are very quiet there, but 
it is the quiet of a storm centre. . . .”* To be sure, much com- 
ment, and not only by laymen, on the work of the Court is not 
placed in the perspective of the long process of constitutional ad- 
judication by the Court. A just understanding of its functions, 
the Court’s self-consciousness as to what it is doing when it is 
deciding, the extent to which it is confined by the very terms of 
the Constitution or by the streams of doctrine which it has poured — 
into the Constitution and on which future adjudications more or 
less must float (how much “ more ” and how much “ less ” being 
the crucial intellectual problem) — on these underlying aspects of 
a specific controversy the Court itself can shed not a little illumina- 
tion by the accent and atmosphere of speech through which it 
conveys a particular decision. But much also must be left to the 
disinterested learning of commentators on the Court’s work. Con- 
fidence in the Supreme Court as the ultimate arbiter of contro- 
versies to which a federalism like ours inevitably gives rise has 
never been furthered by treating constitutional opinions as opaque 
mystery or esoteric mysticism.” 


1 From his speech Law And The Court, delivered at a dinner of the Harvard 
Law School Association of New York on Feb. 15, 1913, printed in Cottectep LEGAL 
PAPERS (1920) 292. 

2 See the remarks of one of the most distinguished members in the Court’s 
history: “It is a mistake to suppose that the Supreme Court is either honored or 
helped by being spoken of as beyond criticism. On the contrary, the life and 
character of its justices should be the objects of constant watchfulness by all, and 
its judgments subject to the freest criticism. The time is past in the history of the 
world when any living man or body of men can be set on a pedestal and decorated 
with a halo. True, many criticisms may be, like their authors, devoid of good 
taste, but better all sorts of criticism than no criticism at all. The moving waters 
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Another lesson from the Court’s history is the relation of the 
practical and procedural circumstances which attend adjudica- 
tion to the effectiveness of the Court as constitutional arbiter. 
The pressure of its business, the bearing of this and other factors 
upon the serenity and amplitude of its deliberations, the strict 
observance of the Court’s traditional restrictions against pre- 
mature or unnecessary disposition of constitutional issues — all 
these considerations are reflected not merely in specific decisions 
but in the réle of the Supreme Court in the life of the country. 


I 


A tradition of prompt disposition of business for which Mr. 
Chief Justice Taft did so much to lay the foundations appears to 
have become fixed under his successor. For the sixth successive 
year the Court at the last term kept abreast of its docket.* It is a 
not enough, however, for a court to dispose of a huge volume of 
litigation with despatch. Especially gratifying is it that a tribunal 
with the Supreme Court’s scope of jurisdiction should do so with 
increasing attention to those details of administration which are 
the safeguards of its processes against undue pressure and in- 
adequate deliberation. 
The total volume of appellate business disposed of during the 
term declined substantially from the peak of the year before — 
from 1021 cases to 926. This reduction, however, brought the 
Court no corresponding relief in the discharge of its essential 
deliberative functions. Complex and subtle issues, and the ex- 
tensive and recondite investigations they may entail, are not re- 
vealed by statistical averages. But even by the inadequate test of 
numbers, the burden of intensive exploration of issues deemed 
worthy of full consideration was undiminished; six more cases 
were decided by full opinion than at the 1933 term * and but two 


are full of life and health; only in the still waters is stagnation and death.” Mr. 
Justice Brewer, Government by Injunction (1898) 15 Nat. Corp. REP. 849. 

8 See Frankfurter and Landis, The Business of the Supreme Court (1930) 44 
Harv. L. Rev. 1, 2; (1931) 45 éd. 271, 272; (1932) 46 id. 226, 227; Frankfurter and 
Hart (1933) 47 id. 245, 248; (1934) 48 id. 238, 241. For earlier articles in this 
series, see Frankfurter and Landis, The Supreme Court Under the Judiciary Act 
of 1925 (1928) 42 id. 1; The Business of the Supreme Court (1929) 43 id. 33. 

4 See Table I. These figures are based on cases, not opinions, two or more cases 
being frequently decided in conjunction with each other. 
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TABLE I 
ADJUDICATIONS ON APPELLATE DOCKET 
Adjudications by Full Opinion 
1930 1931 1932 
115 87 93 

106 69 


4 


7 
8 


175 


Adjudications Per Curiam § 


Affirmed 16 24 
Reversed “s 6 
Dismissed 50 55 
Questions Answered 2 2 
Miscellaneous ° 


Total 


Total Adjudications 


Affirmed 131 III 
Reversed 108 75 
Dismissed 51 59 
Questions Answered 12 
Miscellaneous 5 


Total 307 


* Including petitions for certiorari dismissed by full opinion. 
+ Including partial affirmances, decisions on petitions for certiorari, on motions, 
etc 


§ Excluding petitions for certiorari disposed of per curiam. 

t Excluding four cases (Nos. 18, 19, 20, 21), affirmed by an evenly divided 
court, which were set down for argument at the 1934 term on petition for rehearing. 
See 290 U.S. 591 (1933), 292 U.S. 612 (1934), 293 U. S. 191 (1934). 
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1933 1934 

Affirmed 82 93 

Reversed 89 85 

Dismissed * I | 5 3 2 

Questions Answered 10 | 4 2 3 

Miscellaneous f 3 2 3 2 

Total 235 || 187 179 185 

24t 12 

9 8 3 

43 58 41 

I 

I 

| 72 87 60 91 57 

| 

IOI 106 105 

92 97 88 

48 61 43 

4 2 4 

2 4 2 
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fewer opinions were written.* The Court heard 181 oral argu- 
ments, five less than at the previous term and one more than at 
the 1932 term.® For this purpose it was compelled to devote an 
additional week of the term, or 16 weeks out of 35, to open session. 
Yet no excessive pressure was apparent; during three of the 16 
weeks of session — the last time at the closing one — the Court 
recessed in the middle of the week for want of cases on the day 
calendar ready for argument.” Adjourning for the term, it left 
but 96 cases, all of which were too recently docketed to be pre- 
pared for hearing.* 

An appraisal of the Court’s balance sheet thus directs atten- 
tion to the sifting processes by which cases are selected for full 
hearing, for it is among the cases which do not survive for ar- 
gument that the chief variables have occurred in the figures for 
recent terms. Tables IV and VI particularize the principal items 
in last year’s decline — a decrease of 43 in the total number of 
appeals disposed of, and one of 62 in the number of petitions for 
certiorari denied or dismissed. The impressive falling-off in the 
number of appeals, from 128 to 85, is reflected in Table ITI, show- 
ing the unusual predominance of discretionary over obligatory 


jurisdiction. Whether this decrease can be attributed to the 
effectiveness of lower federal and state court judges in discourag- 
ing the taking of improper appeals, under the recent amendments 
to Rule 12,° is doubtful, for the proportion of cases which failed 
for defect of jurisdiction remained unchanged — approximately 


5 See Table VIII. The total of 156 opinions includes five in cases on the original 
docket. 

6 See Frankfurter and Hart, supra note 3, 48 Harv. L. Rev. at 239. Cases 
argued or submitted on the merits, and finally disposed of, numbered 209. Of these, 
28 were cases decided in coniunction with some other. The total of 242 considered 
adjudications, shown in Table I, is completed by the 33 appeals which were dis- 
posed of upon the jurisdictional statement. 

7 See (1934) Sup. Cr. J. 46 (Oct. 18, 1934); id. 160 (March 7, 1935) ; id. 216 
(May 7, 1935). 

8 This figure compares with 92 at the previous term. Of the 96 cases, 36 were 
granted certioraris, and 11 appeals in which the jurisdictional statement had been 
passed upon. In addition, there were 45 petitions for writ of certiorari and three 
appeals docketed but not yet submitted to the Court, together with one certificate. 

® The amendments require the showing of probable jurisdiction to be made in 
the first instance to the judge authorized by law to allow the appeal. See 286 
U. S. 602 (1932), discussed in Frankfurter and Hart, supra note 3, 47 Harv. L. Rev. 
at 262-63; 48 id. at 247-49. 
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TABLE II 


CourTsS FROM WHICH CaAsES CAME 


1930 1931 1932 
District Courts 43 40 41 
Affirmed 30 18 
Reversed 7 19 
Dismissed 4 
Miscellaneous ° 


Circuit Courts oF APPEALS 149 
Affirmed 57 
Reversed 76 
Dismissed 
Questions Answered 
Miscellaneous 


HicHeEst STATE Courts 
Affirmed 
Reversed 
Dismissed 
Miscellaneous 


Court or APPEALS, DISTRICT 
oF COLUMBIA 


Affirmed 

Reversed 

Dismissed 
Questions Answered 


SuPREME Court, DISTRICT 
or COLUMBIA 


Affirmed 
Reversed 


72 ee [Vol. 49 
1933 1934 
39 29 
21 13 
10 13 
5 5 
3 I 
94 107 116 121 
45 52 54 63 
6 6 3 5 
7 I 
5 fe) I I 
81 102 70 102 79 
20 23 22 31 24 
16 28 fe) 19 19 
44 51 38 52 36 
6 7 2 ° 4 
° I I ° ° 
° 2 I 
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TABLE II (continued) 


1930 1931 1932 
Court oF CLAIMS 25 10 
Affirmed 17 
Reversed 7 
Dismissed ° 
Questions Answered I 


Court or CUSTOMS AND 
PATENT APPEALS 


Affirmed 


PHILIPPINE SUPREME CouRT 1 
Affirmed ° 
Dismissed I 

Miscellaneous fe) 

307 


Total 


TABLE III 
EXTENT OF DISCRETIONARY REVIEW 
1930 1931 1932 
Obligatory Jurisdiction 131 92 
Discretionary Jurisdiction 176 138 


Total 307 270 242 


Obligatory Jurisdiction 42.7% 47.7% 42.1% 48.9% 38.0% 
Discretionary Jurisdic- 


tion 57-37 52-370 57.9% 51.1% 62.0% 
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1933 1934 
7 5 
2 
2 2 
I ° 
2 3 
2 0 0 
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two out of every five.*° By contrast, the Supreme Court’s own 
sifting procedure operated with extraordinary effectiveness; all 
but four of the 34 appeals dismissed were disposed of without 
oral argument on the printed statement as to jurisdiction." The 
certioraris tell a somewhat different story. While the number of 
petitions before the Court fell from 880 to 835, the number 
granted, both absolutely and proportionately, was substantially 
greater.’* One petition out of every five was successful. 

Last year’s recession in the tide of litigation does little to 
allay fears as to the danger of undue increase in the Court’s bur- 
dens.** The rise in the proportion of certioraris granted is indica- 
tive of a higher level of importance in the cases seeking review, a 
development which, if it continues as is likely, will in the end be 
decisive of the weight of the Court’s task. Nor does the decrease 
in numbers itself appear to be other than transitory. Most strik- 
ing is the falling-off in the number of petitions for certiorari to 
which the Government was a party. These cases, which at the 
1933 term totalled 382, dropped at the last term to 289.** Thus 
the number of petitions involving federal taxes fell from 199 to 
148,” a trend unlikely to be permanent. Counterbalancing these 
tendencies was an actual increase in the volume of private litiga- 
tion from the circuit courts of appeals. It is noteworthy that the 
1935 term commences with approximately 50 more cases on the 
docket than its predecessor.** These circumstances emphasize 


10 Of the 85 appeals disposed of with consideration, 41 were decided by full 
opinion and 11 by per curiam opinion after argument. Of the 33 remaining, three 
were summarily affirmed upon the jurisdictional statement and the rest dismissed. In 
addition, there were three cases, heard together, in which the appeals were dismissed 
but in which certiorari was granted upon the appeal papers. 

11 In all four cases the jurisdictional question had been marked as doubtful, 
and further consideration of it postponed to the merits, when the jurisdictional 
statement was before the Court. Three of the cases were disposed of by per curiam 
opinion; in the fourth the jurisdictional question was elaborately considered and 
the judgment of dismissal evoked three dissenting votes. Herndon v. Georgia, 295 
U. S. 441 (1935). 

12 See Table V. 

18 See Frankfurter and Hart, supra note 3, 48 Harv. L. Rev. at 277-80. 

14 See 48 id. at 244. The Government was petitioner in 49 cases and successful 
in 24, or 49%. It was respondent in 240 cases, in 34 of which, or 14%, the petition 
was successful. 

15 See Table VII. Cf. Frankfurter and Hart, supra note 3, 48 Harv. L. Rev. 
at 251. 16 See (1935) 3 U. S. L. WEEK 56. 
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TABLE IV 


Mope oF ARRIVAL 
1930 1932 1933 1934 
District Courts 
Appeal 43 40 39 29 


Circuit Courts oF APPEALS 
Appeal 
Certiorari 
Certificate 


HicHEst STATE Courts 
Appeal 
Error 
Certiorari 
Court oF APPEALS, DISTRICT 
oF CoLUMBIA 
Certiorari 
Certificate 


SUPREME Court, DIstRIcT 
or CoLUMBIA 


Appeal 


Court or CLAIMS 
Appeal 
Certiorari 
Certificate 


Court or CusTOMS AND 
PATENT APPEALS 


Certiorari 


PHILIPPINE SUPREME COURT 
Certiorari I 
Total 307 262 


* Including cases originally before the Court on certificate but in which the 
Court ordered the entire record to be transmitted to it. 


75 
I 5 I 2 ° 
33 80 IOI 112 117 
15* 9 5 2 4 
69 63 53 86 56 
2 ° fe) 
10 39 17 16 23 
8 7 14 6 8 : 
° I ° 
24 9 9 4 2 
I I 3 2 3 ; 
° 2 ° ° 
247 270 242 
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the continuing importance of striving to perfect the Court’s bar- 
riers against excessive demands upon it — excessive, that is, for 
the intellectually high and austere standards that our constitu- 
tional system exacts from nine judges. 

Major problems of Supreme Court administration center about 
the large number of cases disposed of by memorandum orders. 
Competing considerations require to be reconciled. Primarily the 
Court is under the necessity of reducing the volume and burden 
of opinion-writing. Such is the basic assumption of that elaborate 
selective mechanism which is the most characteristic feature of its 
present jurisdiction and practice. Yet the Court must avoid or 
mitigate the dangers of decision without reasons, or without ade- 
quately explained reasons. Particularly must it seek to familiarize 
litigants with its exclusionary rules and the grounds upon which 
its exclusionary powers are exercised. Last year’s 34 appeals dis- 
missed and 670 petitions for writ of certiorari denied or dismissed 
furnish the measure of this problem. Errors unexplained make 
for errors repeated. Thus a summary procedure, unless discrimi- 
natingly employed and thoroughly understood by the bar, may 
serve to increase that very burden of mistaken or trivial applica- 
tions which it is the object of such a procedure to diminish. 

The Court’s use of memorandum orders in the disposition of 
argued cases at the last term illustrates the flexibility and resources 
of its practice. There were 24 such cases, of which 13 were 
affirmed or reversed and the remainder dismissed for defect of 
jurisdiction. In these cases the orders, in every instance fully 
explanatory, ranged from one-sentence statements, with or with- 
out citations, to per curiams comparable in length to the shorter 
signed opinions.** The danger of per curiam adjudications on the 
merits, without more than the citation of controlling cases, is the 
creation of blind precedents, the sub silentio making of new law. 
By the much more extensive use than heretofore of brief indi- 
vidualized explanations, the Court last year was able to reduce 
to the appropriate minimum its orders of naked affirmance or 
reversal and at the same time to avoid elaborate opinion-writing.** 


17 The writing of per curiams of substantial length and content renews a prac- 
tice common in the days of Mr. Chief Justice White. 

18 See, e.g., Squibb & Sons v. Mallinckrodt Chem. Works, 293 U. S. 190 (1934) ; 
George v. Victor Talking Mach. Co., 293 U. S. 377 (1934); Stanley v. Public 
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Similarly, in dismissals on grounds of jurisdiction the Court varied 
the detail of its explanation according to the requirements of the 
particular case, several cases evoking concise statements of ex- 
ceeding value for the guidance of future litigants.” 

Such a degree of individualization of treatment is neither neces- 
sary nor possible in the disposition of appeals on the preliminary 
statement as to jurisdiction. So far as individualization is attained 
at all, it is by the citation of pertinent authorities accompanying 
the conventional formula. The Court’s increasing use of such 
authorities and their increasing pertinency has been a noteworthy 
development of the last few terms.”° Particularly has this been 
true of judgments on the merits — whether by affirmance or re- 
versal, or by dismissal (in theory for the lack of jurisdiction) “ for 
the want of a substantial federal question ”.** Such adjudications, 
having the force of precedent, contribute materially to the corpus 
of federal law, and it is imperative that their existence and their 
grounds be discoverable by the bar. 

Somewhat different considerations obtain in dismissals for tech- 
nical defects of jurisdiction. An enumeration of the formalized 
reasons assigned in orders at the last term is virtually a catalogue 
of the requisites of jurisdiction on appeal, chiefly on appeal from 
the state courts: “for the want of a properly presented federal 
question ”’; *? because “ the judgment . . . is based upon a non- 


Util. Comm., 295 U. S. 76 (1935); Motlow v. State ex rel. Koeln, 295 U. S. 97 
(1935); Fox v. Gulf Refining Co., 295 U. S. 75 (1935); Texas & N. O. R. R. v. 
United States, 295 U. S. 395 (1935); Hollins v. Oklahoma, 295 U. S. 394 (1935). 

19 See Pflueger v. Sherman, 293 U.S. 55 (1934), dismissing a certificate framed 
with objectionable generality ; Abrams v. Van Schaick, 293 U. S. 188 (1934), refus- 
ing to consider the constitutionality of a statute authorizing plans of reorganization 
in advance of the promulgation of any plan; Wilshire Oil Co. v. United States, 295 
U.S. 100 (1935), refusing to decide important constitutional questions upon certifi- 
cate in advance of determination of the facts by the district court. See also Hunt 
v. Western Casualty Co., 293 U. S. 530 (1934); Peters Patent Corp. v. Bates & 
Klinke, 295 U. S. 392 (1935). 

20 Cf. Frankfurter and Landis, supra note 3, 43 Harv. L. Rev. at 230-31. 

21 At the last term three cases were summarily affirmed upon the jurisdictional 
statement and 16 dismissed as “ unsubstantial” (in three of which another reason 
was also assigned). See note 22, infra. At the 1933 term 26 cases were dismissed 
for this reason. 

22 Assigned in five cases, in three of which the Court also found the federal 
question not “ substantial”. Proper presentation of the federal question means its 
timely and specific raising in the state courts. Frequently cited cases dealing with 
varied situations subsumed under this heading are: Dewey v. Des Moines, 173 U. S. 
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TABLE V 


PETITIONS FOR CERTIORARI * 


1930 1931 1932 
Granted 159 137 148 
Denied 565 590 639 
Denied for Failure to File 
in Time 
Dismissed on Motion 
Dismissed per Stipulation 


Dismissed Pursuant to 
Rules of Court 


Denied for Lack of Juris- 
diction 

Stricken from Files 

Total 


TABLE VI 


APPELLATE BusINESS FINALLY DiIsPposEp OF 


1930 1931 1932 1933 
Adjudications 307 262 247 270 


Cases Disposed of without 
Consideration 19 20 10 19 


Petitions for Certiorari De- 
nied and Dismissed 567 601 649 732 


Total 893 . 906 1021 


* Exclusive of appeals treated as petitions for certiorari under the provisions 
of the Act of Feb. 13, 1925; of petitions for certiorari disposed of by full opinion 
of the Court, when denied; of petitions for certiorari, when denied, filed in cases in 
which review by appeal was also sought; and of petitions for certiorari granted to 
enable reversal of a case without consideration. The disposition of these petitions 
has been excluded from this table in order to prevent duplication in the statistics. 
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federal ground adequate to support it”; ** “ because it does not 
appear that the decision of a federal question was necessary to the 
determination of the cause or was actually decided ”; ** because 
“the judgment . . . is joint and the record fails to disclose sum- 
mons and severance ”’; *° “ for the want of a final judgment ”; *° 
compendiously, “ for the want of jurisdiction”; *’ and, finally, 
“upon the ground that the jurisdictional statement fails to dis- 
close any properly presented substantial federal question ”’.** If 
the defect pointed out be in any degree subtle, repetition of it may 
indicate the appropriateness of elucidation.*® More often, how- 
ever, the failing is obvious, and disposition of the particular case 
requires only that it be communicated. For dealing with recur- 
rences of these drains upon the Court’s energy, the order last 
quoted suggests a method more effective than any single opinion. 
If this order means, as it appears to do, that whenever the jurisdic- 
tional statement fails to disclose —in understandable detail — 


193, 197-200 (1899) ; Bowe v. Scott, 233 U.S. 658, 664-65 (1914) ; Live Oak Water 
Users’ Ass’n v. Railroad Comm., 269 U. S. 354, 357-59 (1926). See also Herndon v. 
Georgia, 295 U. S. 441 (1935). 

23 Assigned in two cases. This familiar canon, often elusive in application, 
covers situations where the state court has undertaken to decide intermingled state 
and federal questions as well as where on state grounds it has refused to consider 
the federal question. See Consolidated Turnpike Co. v. Norfolk & O. V. Ry., 228 
U. S. 596, 599 (1913); McCoy v. Shaw, 277 U. S. 302, 303 (1928); Utley v. St. 
Petersburg, 292 U. S. 106, 111-12 (1934). 

24 Assigned in two cases, both of which rely upon Lynch v. New York ex rel. 
Pierson, 293 U. S. 52 (1934). In that case the state court had invalidated a state 
administrative order attacked under both the state and federal constitutions, with- 
out indicating which of the two claims it was sustaining. Mr. Chief Justice Hughes, 
while pointing out that “ jurisdiction cannot be founded upon surmise ”, indicated 
that the decision would have been the same had both state and federal claims been 
sustained. See note 23, supra. 

25 Assigned in one case. See Hartford Accident & Indemnity Co. v. Bunn, 285 
U. S. 169 (1932). 

26 Assigned in one case. See Note (1934) 48 Harv. L. Rev. 302. 

27 Assigned in four cases. This reason, in appeals from state courts, refers to 
the absence of any “statute ”, state or federal, the validity of which has been put 
in question, with the appropriate decision, Jupictat Cope § 237; or, in appeals from 
the district courts, to non-fulfillment of the more detailed but likewise more specific 
requirements of Jupiciat Cope § 238. In the only case of any difficulty at the last 
term, explanatory citations, contrary. to the usual practice, were appended. Wish- 
natski & Nathel v. Railway Express Agency, 293 U. S. 532 (1934). 

28 Assigned in two cases. See note 30, infra. 

29 As was done, for example, at the last term in Lynch v. New York ex rel. 
Pierson, 293 U. S. 52 (1934), supra note 24. 
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TABLE VII 


SuBJEcT MATTER OF PETITIONS FOR CERTIORARI 
DuRING 1934 TERM 


Denied 
Granted or Dismissed Total 
Admiralty 8 25 33 


Antitrust Laws 3 6 9 


Bankruptcy 26 49 75 
Bill of Rights 


Commerce Clause 


1. Constitutionality of Federal Regula- 
tion 


2. Constitutionality of State Regulation 


3. Construction of Federal Regulation 


a. General 


b. Federal Employers’ Liability 
Act and Related Acts 


Common Law Topics 


Constitutional Law § 


Construction of Miscellaneous Statutes 


1. Federal 


2. State 


Crimes and Forfeitures * 


§ Not otherwise classified. 
* Exclusive of cases under the Prohibition Acts. 
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2 5 7 
: 122 129 
8 2 10 
10 28 38 
3 22 25 
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TABLE VII (continued) 


Denied 
Granted or Dismissed Total 
Due Process and Equal Protection 


1. Regulation of Economic Enterprise 
2. Relating to Procedure 

Full Faith and Credit 

Immigration and Naturalization 


Impairment of Contract 


Indians 
International Law 
Jurisdiction, Practice and Procedure 


1. Supreme Court 


2. Inferior Courts 
Land Laws 
National Banks 
Patents, Copyright and Trademarks 
Prohibition Acts 
Separation of Powers 
Suits against Government 
Suits by or against States 
Taxation 


1. Federal 


2. State 
Total 


81 
2 21 23 
32 36 
2 6 8 
3 14 17 
6 
2 3 5 
17 49 66 
I 6 7 
8 7 15 
15 31 46 
I 6 7 
2 2 
I 2 3 
28 120 148 
15 15 
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a substantial federal question properly presented to the court 
below, such failure is ground for dismissal regardless of the actual 
presence of these requisites in the record,*° it represents a most 
promising development in the Court’s practice.** The existence 
of such a rule might well be enforced upon the attention of counsel 
by incorporation in Rule 12 of astatement in terms requiring these 
essential elements of jurisdiction to be explicitly set forth.*” 
Decisions upon petitions for writ of certiorari present distinctive 
problems. Jurisdiction upon certiorari is discretionary; denial 
of the writ, of course, implies a judgment not that the decision 
below is right but rather that, right or wrong, there is no sufficient 
ground for its review. Clarification of the substantive law is 
thus not an immediate objective in the disposition of petitions. 
Clarification of the canons which guide the Court’s exercise of 
discretion, however, whether by grant or denial, is of the utmost 
importance. So long as these canons remain obscure and un- 
familiar, so long will the Court be flooded with trivial and mis- 
taken applications to its discretion. But the needed elucidation 
can evidently be given by means less time-consuming, and hence 
self-defeating, than the appending of an expressed reason to every 


80 See Rosen v. Fry, 293 U. S. 526 (1934) ; Stephens v. Pennsylvania, 294 U. S. 
691 (1935). The Rosen case was an attack upon the constitutionality of the 
Indiana Alcoholic Beverages Act. While it is doubtful whether the attack pre- 
sented, on any hypothesis, a substantial federal question, the state court opinion 
makes it tolerably clear that the question, such as it was, had been properly raised 
and presented. See Fry v. Rosen, 189 N. E. 375 (Ind. 1934). The Supreme Court’s 
order cited no cases to show the question to be in fact without substance, but relied 
solely on Rule 12. The jurisdictional statement consisted of three pages of bare 
recital with a 33-page appendix setting forth the statute involved; it contained no 
indication as to when or how the federal question was raised below, and, while 
enumerating the sections of the statute under attack and the clauses of the Federal 
Constitution relied upon, omitted all statement of facts necessary to show the pre- 
cise nature of the issue. The Stephens case having been brought in forma pauperis, 
no statement as to jurisdiction is available. The Court’s order of dismissal cited 
only Rule 12 and the Rosen case. 

81 The formula of the Rosen case, relying not upon the existence of a juris- 
dictional defect on the record but upon the inadequacy of the jurisdictional state- 
ment, appears not before to have been used. 

82 The only reference to such a requirement in the present rule is the indeter- 
minate injunction that “ the statement shall show that the nature of the case and of 
the rulings of the court were such as to bring the case within the jurisdictional pro- 
vision relied upon.” See 286 U. S. 603 (1932). Cf. Frankfurter and Hart, supra 
note 3, 48 Harv. L. Rev. at 257. 
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order of denial.** The value of an occasional full opinion upon 
the denial of a petition for certiorari has heretofore been sug- 
gested.** At the last term most of the Justices, when writing for 
the Court, resorted to the still more helpful practice of explaining, 
in the ultimate opinion on the merits, the reasons which had moved 
it to grant the writ. | 

Out of 141 cases coming up upon certiorari in which opinions 
were written, the reasons for the grant were expressly stated or 
clearly implied in 45. In detail and in informativeness these ex- 
planations go beyond anything in the previous practice of the 
Court. On many grounds is the giving of them to be welcomed. 
It is appropriate, when the right to appear before the highest tri- 
bunal is so closely guarded, that every case which does gain a 
hearing should bear on its face, as a matter of course, the evi- 
dences of its title to be heard. Cases in the past have not come 
so accredited; though the title was good the opinion ordinarily 
failed to disclose it.** Such disclosures are important as public 
assurances that great powers are exercised in accordance with con- 
sidered, discernible standards. They are important no less as 
guides to inform and remind counsel of the bases by which appli- 
cations will be tested. 

The opinions of the last term cast new light upon the suggestions 
ventured in these pages a year ago concerning the review of cases 
from the circuit courts of appeals.** To three of the published 
“ character of reasons ” for review * no opinion makes reference. 


33 In rare instances the Court does give reasons, or cite authorities, in its order 
denying certiorari where the defect in the petition is jurisdictional. See, e.g., at the 
last term, Warshauer v. Lloyd Sabaudo, 293 U. S. 610 (1934) (failure to file in 
time) ; Morgenthau v. Stephens, 294 U. S. 720 (1935) (failure to show summons 
and severance of joint judgment); Wolfe v. International Re-Insurance Corp., 294 
U.S. 725 (1935) (failure to file in time). The Court’s practice in this respect, how- 
ever, does not appear to be invariable. Thus, no order has been noted denying 
certiorari to a state court because the judgment sought to be reviewed could be 
rested on an adequate nonfederal ground or because the federal question was not 
properly presented, although such defects must be not uncommon. 

34 See Frankfurter and Hart, supra note 3, 48 Harv. L. Rev. at 275. 

35 References to the fact of conflict between circuits as a ground for review of 
decisions of the circuit courts of appeals have been the only instances noted and 
these have been comparatively infrequent.. 

36 See Frankfurter and Hart, supra note 3, 48 Harv. L. Rev. at 266-74. 

_ 87 “Where a circuit court of appeals . . . [2] -has decided an important ques- 
tion of local law in a way probably in conflict with applicable local decisions, or 
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TABLE VIII 
DISTRIBUTION OF OPINIONS 
Opinions of the Court 


1930 1931 1932 1933 1934 
Hughes 27 25 24 21 22 
Holmes * 22 
Van Devanter 5 I I 
McReynolds 13 13 18 
Brandeis 18 14 16 
Sutherland 19 21 18 
Butler 16 19 23 
Stone 22 21 21 
Roberts 21 22 
Cardozo * 10 25 


24 
Total 166 150 168 


Concurring Opinions 


Hughes 
Holmes * 

Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 

Stone 

Roberts 
Cardozo * 


Total 


OOF OC O0O000 0 
s 


Dissenting Opinions 


Hughes 
Holmes * 

Van Devanter 
McReynolds 


* Mr. Justice Holmes sm ge on Jan. 12, 1932. On March 14, 1932, Mr. 
Justice Cardozo succeeded him 
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TABLE VIII (continued) 


1930 1932 1933 1934 
Brandeis 
Sutherland 
Butler 
Stone 
Roberts 
Cardozo * 


Total 


Hughes 
Holmes * 

Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 

Stone 

Roberts 
Cardozo * 


Total 


Dissenting Votes 


Hughes 
Holmes * 

Van Devanter 
McReynolds 
Brandeis 
Sutherland 
Butler 

Stone 

Roberts 
Cardozo * 


Total 


> w 
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; 12 16 17 18 14 
Total Opinions Delivered 

29 25 25 22 23 

5 I I 9 3 

16 14 19 17 16 

18 17 17 15 13 

22 2a 18 15 

18 21 26 22 18 

24 28 26 28 34 

25 21 23 22 22 
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The inference seems justified that these reasons, so commonly in- 
voked by counsel, are but uncommonly invoked by the Court. 
The conclusions as to the preponderant importance, on the other 
hand, of a conflict between circuits ** and a failure to follow ap- 
plicable Supreme Court decisions,*® as a ground for review, are 
confirmed. The bulk of the cases which find a place on the day 
calendar are there for these reasons. It is essential that the 
character of issues involved in such cases should not mislead 
counsel as to the standards of public importance which are 
requisite when those reasons are absent. In The Ansaldo San 
Giorgio I v. Rheinstrom Bros. Co.,*° involving the effect upon a 
carrier’s liability of a certain clause in the bill of lading, Mr. 


[3] has decided an important question of general law in a way probably untenable 
or in conflict with the weight of authority, . . . or [6] has so far departed from 
the accepted and usual course of judicial proceedings, or so far sanctioned such a 
departure by a lower court, as to call for an exercise of this court’s power of super- 
vision.” Rule 38(5)(b), 286 U.S. 622, 624 (1932), as amended, (1933) Sup. Cr. J. 
250-51. 

88 “ Where a circuit court of appeals [1] has rendered a decision in conflict 
with the decision of another circuit court of appeals on the same matter.” See 
McCandless v. Furlaud, 293 U. S. 67, 70, 71 (1934); Helvering v. Stockholms 
Enskilda Bank, 293 U. S. 84 (1934); British-American Tobacco Co. v. Helvering, 
293 U. S. 95 (1934); McNally v. Hill, 293 U. S. 131, 139, 140 (1934); Zellerbach 
Paper Co. v. Helvering, 293 U. S. 172, 176 (1934) (three cases); National Paper 
Products Co. v. Helvering, 293 U.S. 183, 184 (1934) (two cases) ; Clifton Mfg. Co. 
v. United States, 293 U. S. 186, 187 (1934) ; Helvering v. Union Pac. R. R., 293 U.S. 
282, 283, 284 (1934); Schumacher v. Beeler, 293 U. S. 367, 371 (1934); Smith 
v. Snow, 294 U. S. 1, 3 (1935); Waxham v. Smith, 294 U. S. 20 (1935); Key- 
stone Driller Co. v. Northwest Engineering Corp., 294 U.S. 42, 44 (1935) (three 
cases); Lerner v. First Wisconsin Nat. Bank, 294 U. S. 116, 117 (1935) (two 
cases); Helvering v. Grinnell, 294 U. S. 153, 158 (1935); Schoenamsgruber v. 
Hamburg American Line, 294 U. S. 454, 456 (1935) (two cases); Helvering 
v. Inter-Mountain Life Ins. Co., 294 U. S. 686, 689 (1935); Berger v. United 
States, 295 U. S. 78, 80, 81 (1935) ; Van Wart v. Commissioner, 295 U. S. 112, 115 
(1935) ; Hartley v. Commissioner, 295 U. S. 216, 217 (1935); Stelos Co., Inc. v. 
Hosiery Motor-Mend Corp., 295 U. S. 237, 238 (1935) (two cases) ; Ivanhoe Bldg. 
& Loan Ass’n v. Orr, 295 U. S. 243, 245 (1935); Mobley v. New York Life Ins. Co., 
55 Sup. Ct. 876 (1935); Kenward v. The Admiral Peoples, 55 Sup. Ct. 885, 886 
(1935). 

89 “Where a circuit court of appeals .. . [5] has decided a federal question 
in a way probably in conflict with applicable decisions of this court.” See Indiana 
Farmer’s Guide Pub. Co. v. Prairie Farmer Pub. Co., 293 U. S. 268, 291 (1934); 
Douglas v. Cunningham, 294 U. S. 207, 209 (1935); The Ansaldo San Giorgio I v. 
Rheinstrom Bros. Co., 294 U. S. 494, 495, 496 (1935); Baltimore & Carolina Line 
v. Redman, 55 Sup. Ct. 890, 891 (1935). See also Helvering v. Union Pac. R. R., 
293 U.S. 282, 283, 284 (1934). 40 294 U. S. 494 (1935). 
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Justice Roberts indicated the kind of approach which should be 
second nature among lawyers in appraising the likelihood of re- 
view: 


“ Though no conflict of decision in the federal appellate courts is 
cited, and the novelty of the question presented would not, in the ab- 
sence of general importance, move us to grant certiorari, we issued the 
writ because the decision below is alleged to conflict with principles 
established by our decisions.” ** 


Upon the answer, elusive of statement, to the question of what 
level of general importance will move the Court, in the absence 
of the more usual reasons, the opinions furnish valuable data. 
Nine opinions refer reviewability to this ground,’ in addition to 
‘several in which express statement was superfluous. These ap- 
pear to be the first instances of the Court’s addressing itself spe- 
cifically to this point. 

Contrasting examples occurred at the last term in which the 
opinion was regrettably silent as to the reasons for granting the 
writ. Thus one can only wonder as to the basis of review in a 
war risk insurance case in which the opinion could state that 
“the sole question presented for our consideration” is whether 
“ the evidence was . . . sufficient to sustain the verdict ”.** The 
review of such issues is reminiscent of the Court’s former liberal- 
ity in cases under the Federal Employer’s Liability Act, for long 
at striking variance with its practice in other cases.** If it is de- 
sired, as part of the Court’s general supervisory function in the 
administration of federal law *° to set a standard to correct laxity 


41 Jd. at 495-96. 
42 “ Where a circuit court of appeals . . . [4] has decided an important ques- 
tion of federal law which has not been, but should be, settled by this court”. See 
Gregory v. Helvering, 293 U. S. 465, 468 (1935) ; Central Vt. Transp. Co. v. Durn- 
ing, 294 U. S. 33, 35 (1935); Pennsylvania v. Williams, 294 U.S. 176, 177 (1935) ; 
Gordon v. Ominsky, 294 U. S. 186, 187 (1935) ; Domenech v. Nat. City Bank, 294 
U. S. 199, 201 (1935); Aktieselskabet Cuzco v. The Sucarseco, 294 U. S. 394, 399 
(1935) ; Swinson v. Chicago, St. P., M. & O. Ry., 294 U. S. 529, 531 (1935) ; Gordon 
v. Washington, 295 U. S. 30, 31 (1935) ; Louisville Joint Stock Land Bank v. Rad- 
ford, 295 U. S. 555, 573 (1935). Cf. Penn Gen. Casualty Co. v. Pennsylvania, 294 
U. S. 189, 190 (1935). 

48 United States v. Spaulding, 293 U. S. 498, 500 (1935). 

44 See Frankfurter and Landis, supra note 3, 46 Harv. L. Rev. at 240-53. 

45 Cf. Frankfurter and Landis, supra note 3, 45 Harv. L. Kev. at 293-301. 
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TABLE IX 
SuByecT MATTER OF OPINIONS 


1939 1932 1933 
Admiralty 2 4 6 5 


Antitrust Laws 5 2 4 4 
Bankruptcy I 6 8 7 


Bill of Rights (other than 
Due Process) 


Commerce Clause 


1. Constitutionality of Fed- 
eral Regulation 


2. Constitutionality of State 
Regulation 


3. Construction of Federal 
Regulation 


a. General 


b. Federal Employers’ 
Liability Acts, etc. 


Common Law Topics 
Constitutional Law § 


Construction of Miscellane- 
ous Statutes 


1. Federal 
2. State 


Crimes and Forfeitures * 


7934 


§ Not otherwise classified. 
* Exclusive of cases under the Prohibition Acts. 
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TABLE IX (continued) 


Due Process and Equal Pro- 
tection 


1. Regulation of Economic 
Enterprise 8 


2. Relating to Procedure I 2 
3. Relating to Liberties of gy 
the Individual Citizen 2 I I ° ‘ 


Full Faith and Credit 


Immigration 


Impairment of Contract 


Indians 


International Law 


Jurisdiction, Practice and 
Procedure 


1. Supreme Court 
2. Inferior Federal Courts 21 8 19 I 5 13 
3. State Courts = 


Land Laws 
National Banks 


Patents, Copyright and 
Trademarks 


Prohibition Acts 


Separation of Powers 


Suits against Government I 2 3 


Suits by or against States 


Taxation 
1. Federal 
2. State 


Total 
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° I I 2 ° 
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12 3 I 7 

7 3 I I q 
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in the lower courts, the purpose would at once be furthered, and 
encouragement of futile applications avoided, by so stating. A 
not dissimilar commentary, under different circumstances, is sug- 
gested by the opinions in the talking-picture patent cases.** In 
these, certiorari, at first denied, was later granted on rehearing,*’ 
but without explanation then or thereafter. Examination of the 
petition for rehearing suggests that the Court must have been 
moved by the forcible argument that, because of the respondents’ 
success in concentrating litigation in a single circuit, no conflict of 
decision was likely ever to arise.** In the silence of the opinions, 
however, the cases stand as unexplained exceptions to the usual 
rule denying review in patent cases in the absence of conflict, thus 
permitting the patent bar to infer that further exceptions may be 
made on no other ground than that large sums of money are 
similarly involved. 

Study of many other opinions upon granted certiorari and of 
papers in cases in which certiorari was denied furnishes cumu- 
lative evidence of the desirability of making explicit the grounds 
upon which review is given. No less by impressing upon the 
consciousness of the bar matters which ought to be well under- 
stood than by illumining matters which are obscure, the Court 
can do much to strengthen confidence in the certiorari process and 
to increase its workability. 


A court the scope of whose activities lies as close to the more 
sensitive areas of politics as does that of the Supreme Court must 
constantly be on the alert against undue suction into the avoidable 
polemic of politics. Especially at a time when the appeal from leg- 
islation to adjudication is more frequent and its results more far- 
reaching, laxity in assuming jurisdiction adds gratuitous friction 


46 Paramount Publix Corp. v. American Tri-Ergon Corp., 294 U. S. 464 (1935); 
Altoona Publix Theatres, Inc. v. American Tri-Ergon Corp., 294 U. S. 477 (1935) 
(two cases). 

47 293 U.S. 528, 587 (1934). Cf. Douglas v. Willcuts, 55 Sup. Ct. 642 (1935), 
in which the Court gave its reason for granting the petition upon rehearing, “ it 
appearing that a conflict of decisions has arisen since the order denying the petition 
for writ of certiorari herein was entered.” 

48 See Paramount Publix Corp. v. American Tri-Ergon Corp., Petition for Re- 
hearing of Petition for a Writ of Certiorari, pp. 2-6. 
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to the difficulties of government. . Conversely, observance of seem- 
ingly technical rules is then revealed as wise statecraft. In- 
evitably, fulfillment of the Supreme Court’s traditional function in 
passing judgment upon legislation, especially that of Congress, 
occasions the reaffirmation of old procedural safeguards and the 
assertion of new ones against subtle or daring attempts at pro- 
cedural blockade-running. 

From the beginning, the Supreme Court has laid down strict 
canons for protection against inroads upon the defined limits of 
federal power and federal judicial authority, in non-constitutional 
as in constitutional litigation. It is a postulate of administration 
for trial and appellate courts alike that federal jurisdiction must 
appear affirmatively on the record, and that its existence will be 
challenged by the Court on its own motion even though no party 
denies it.*° Every term furnishes illustrations of the Supreme 
Court’s persistent scrutiny of the action of the lower federal courts 
in this regard, and the last was no exception.°° Empty legalism 
would be content with the clichés that the federal courts are 
courts of limited jurisdiction,” that jurisdiction is dependent — 
save in the narrow class of cases provided for by the Constitution 
— wholly upon statute. But the Court’s practice has been based 
on the deeper insight that conflicts of jurisdiction between state 
and federal courts, actual or potential, are questions of power as 
between the states and the nation.” 

Questions of power are questions of statesmanship, but the at- 
tempted imprisonment of varied and delicate manifestations of 
power in terms of explicit rules may beget a rigidity inadequate 


49 See, e.g., the much cited decision in Mansfield, C. & L. M. Ry. v. Swan, 111 
U. S. 379, 382°(1884). 

50 A notable instance was Mitchell v. Maurer, 293 U.S. 237 (1934), where the 
Circuit Court of Appeals for the Ninth Circuit had held that jurisdiction existed on 
a bill for the appointment of ancillary receivers, without observing that diversity 
jurisdiction was negatived on the face of the bill and that, even if such jurisdiction 
were not necessary in a suit ancillary to a proceeding in another federal district 
court, this suit was ancillary to a proceeding in a state court. Cf. McCandless v. 
Furlaud, 293 U. S. 67 (1934). 

51 Cf. McCormick v. Sullivant, ro Wheat. 192 (U.S. 1825). 

52 Mr. Justice Curtis’ reminder cannot be too often repeated: “ Let it be re- 
membered, also, — for just now we may be in some danger of forgetting it, — that 
questions of jurisdiction were questions of power as between the United States and 
the several States.” Notice of the Death of Chief Justice Taney, Proceedings in 
Circuit Court of the United States for the First Circuit, 9. 
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to the demands of statesmanship. Nowhere does the Court’s con- 
sciousness of its réle as mediator in a federal ‘system appear with 
greater clarity than in its recognition of this paradox. ‘The 
summum jus of power, whatever it may be,” said Mr. Justice Car- 
dozo at the last term, “ will be subordinated at times to a benign 
and prudent comity.” °° The reach of this conception, expressed 
with increasing frequency in recent years, was illustrated in sev- 
eral cases during the term. Thus vigorous check has been given 
to the unhealthy luxuriance with which the doctrine of Swift v. 
Tyson * has unfolded its long and tortuous history. It is apparent 
that the decision in Kuhn v. Fairmont Coal Co.,** so far as it has 
been thought to sanction the disregard on occasion of state court 
decisions rendered after the accrual of the claims in controversy, 
will be confined to its narrowest limits, if not abandoned alto- 
gether.” And in matters of “ general law ” choice “ balanced with 
doubt ” will be resolved in favor of harmony with state court de- 
cisions, whenever such harmony can be attained “ without the sac- 
rifice of ends of national importance.” * Not less significant, dis- 
trict courts have been halted in their improvident assumption of 
jurisdiction in certain classes of equity receiverships. Power con- 
ferred by priority of application *° should not be exercised where 
a state administrative procedure makes adequate provision for 
“the preservation of . . . assets . . . and the proper distribu- 
tion of funds realized from their liquidation ”. “ It is in the pub- 
lic interest”, said Mr. Justice Stone, in one of a notable series 


53 In Mutual Life Ins. Co. v. Johnson, 293 U. S. 335, 339 (1934). 

54 See, e.g.. Mr. Chief Justice Taft in Harkin v. Brundage, 276 U. S. 36, 55 
(1928) ; Mr. Justice McReynolds in Gilchrist v. Interborough Rapid Transit Co., 
279 U.S. 159, 211 (1929); Mr. Justice Cardozo in Hawks v. Hamill, 288 U. S. 52, 
61 (1933); Trainor Co. v. Aetna Casualty & Surety Co., 290 U.S. 47, 54, 55 (1933). 

55 16 Pet. 1 (U. S. 1842). 

56 215 U. S. 349 (1910). 

57 Marine Nat. Exch. Bank v. Kalt-Zimmers Mfg. Co., 293 U. S. 357, 366-67 
(1934). See also Hawks v. Hamill, 288 U.S. 52, 57-60 (1933). But cf. Concordia 
Ins. Co. v. School Dist. No. 98, 282 U.S. 545, 553-54 (1931). 

58 Mutual Life Ins. Co. v. Johnson, 293 U. S. 335, 339 (1934)-; see Note (1935) 
48 Harv. L. REv. 979. 

59 As to the usual “ principle ” governing conflicts of jurisdiction between state 
and federal court receivers, see Harkin v. Brundage, 276 U. S. 36, 43 (1928). 

6° Gordon v. Ominsky, 294 U. S. 186, 188 (1935); Pennsylvania v. Williams, 
294 U.S. 176 (1935); cf. Penn Gen. Casualty Co. v. Pennsylvania ex rel. Schnader, 
294 U. S. 189 (1935) ; Gordon v. Washington, 295 U.S. 30 (1935). . 
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of opinions for the Court, “ that federal courts of equity should 
exercise their discretionary power with proper regard for the right- 
ful independence of state governments in carrying out their do- 
mestic policy.” * 

Other considerations, in addition to those of “ the rightful inde- 
pendence of state governments ”’, operate in the review of state 
court judgments. Respect for such decisions, founded on large 
considerations of policy — referable both to our political system 
and to the stricter aspects of judicial administration — appears in 
the Court’s insistence that the determination of the federal ques- 
tion sought to be reviewed shall have been indispensable to the 
conclusion reached.” ‘The same factor underlies the congeries of 
rules designed to prevent the assertion of federal rights as an after- 
thought — after the case has been lost on state grounds.” But 
these rules rest in part also upon the policy expressed in the more 
general canon that federal questions, and particularly federal con- 
stitutional questions, will be decided only when it is necessary to 
decide them. Herndon v. Georgia ™ discloses the application of 
these canons in their least sympathetic but for that reason all the 
more striking aspect. In that case the accused was held to be fore- 
closed by his failure to make timely assertion of a constitutional 
right of free speech, although assertion of the right would have 
required anticipation, on the basis of recent statements by the state 
supreme court, that a favorable ruling of the trial court under 
which the issue was not raised would later be held erroneous.® 
More representative is the Court’s holding, announced by the 
Chief Justice, in Lynch v. New York ex rel. Pierson. When a 
state court has invalidated a state statute attacked under both fed- 
eral and state constitutions, the decision will be reviewed only if it 
affirmatively appears that it rests solely upon the federal consti- 
tutional grounds. A101 
In all constitutional cases, whether on review from the state or 


61 Pennsylvania v. Williams, 294 U. S. 176, 185 (1935). 
62 See notes 23, 24, supra; cf. Patterson v. Alabama, 294 U. S. 600 (1935). 

83 See note 22, supra. 

&# 295 U.S. 441 (1935). 

65 Mr. Justice Cardozo, dissenting, insisted that the statements relied upon had 
no proper application to the defendant’s case, a view which, if accepted, makes the 
result doubly harsh. 

66 293 U.S. 52 (1934) ; see note 24, supra. 
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federal courts, jurisdictional limitations assume peculiar impor- 
tance, intensified where the Court’s adjudication resolves what is 
in effect a controversy between itself and the Congress, or between 
itself and the Executive. Into the tradition of constitutional ad- 
judication has gone the accumulated experience of a century and 
a half. Conventions and practices too subtle and flexible to be 
adequately summarized into rules determine the everyday admin- 
istration of the Court. They express the sensibilities of statesmen, 
not the formulation of technicians. Such conventions and prac- 
tices derive from an insight into conditions essential for the effec- 
tive administration of the “ peculiar jurisprudence ” of the Su- 
preme Court, because they are essential to the continuance of the 
Court’s traditional share in the government of our democratic 
society. 

And so the threshold requirement of the existence of a “‘ case ” 
or “ controversy ” is basic to the assumption of authority by all 
United States courts. It has the liveliest public importance, and 
not merely technical relevance, when the scope of the Constitu- 
tion is an issue. It is neither intellectual timidity nor adherence 
to the mumbo-jumbo of legal jargon that has made the Supreme 
Court from the very outset, on appeals to it, give very restricted 
scope to the concept of a “ case ” or “ controversy ”. The instinct 
of statesmen who were either participants in or witnesses to the 
fashioning of the Constitution decisively rejected any practice 
which would make of the Court a standing body of expert ex- 
pounders of the Constitution. If the Court was to have the vital 
function which it evolved for itself, the occasions for its authori- 
tative intervention had to be severely circumscribed. 

What the earliest judges felt by instinct has from time to 
time been translated into unquestioned canons for constitutional 
administration. It is not enough that a conflict should be in the 
offing. Judicial abstention is imperative unless real conflicting 
interests have reached a point of immediate litigious ripeness. 
Appeals to the Court must be denied until appeals to the Constitu- 
tion can no longer go unheeded. “But there is presented here, as 
respects the State,” said the Court in United States v. West Vir- 
ginia,” “ no case of an actual or threatened interference with the 


87 295 U.S. 463, 473-74 (1935). 
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authority of the United States. At most, the bill states a difference 
of opinion between the officials of the two governments, whether 
the rivers are navigable and, consequently, whether there is power 
and authority in the federal government to control their naviga- 
tion, and particularly to prevent or control the construction of the 
Hawks Nest dam, and hence whether a license of the Federal 
Power Commission is prerequisite to its construction. There is no 
support for the contention that the judicial power extends to the 
adjudication of such differences of opinion.” An ordinary lawsuit 
was here again, as so often, attempted to be made the vehicle for 
adjusting great conflicts of interests and policies and govern- 
mental authorities. Beneath the quiet words of jurisdictional de- 
nial was an unwillingness prematurely to enter an essentially 
political conflict which, for one reason or another, may find adjust- 
ment outside of court, or, if it eventually reaches the Supreme 
Court, will then have assumed different form and come with more 
vivid reality. 

The presence of an actual controversy is the condition pre- 
cedent of the Court’s power to act; it does not of itself, however, 
assure the appropriateness of its acting. Thus in Abrams v. Van 
Schaick * the Court refused to interfere in a present dispute over 
the propriety of expenditures incurred in contemplation of reor- 
ganization where the dispute turned upon the validity of a statute 
authorizing reorganization plans to be promulgated, but where the 
eventual impact of the statute upon the present complainants de- 
pended upon a plan as yet inchoate. Plainly enough, narrow con- 
crete issues are more wisely decided than broad conjectural ones. 
No tenuous chain of interest should suffice to call into question as- 
pects of a considered legislative policy not of immediate and de- 
monstrable concern to the party invoking the Court’s judgment. 

The importance of having a concrete issue derives partly from 
the importance of having data relevant and adequate to an in- 
formed judgment. Data must always be relevant to something. 
They depend upon the presence of a specific issue for determina- 
tion. The untutored assumption that adjudication in the most 
difficult areas of constitutional conflict requires only an effort of 
the mind and a reading of prior judicial decisions receives scant 


68 293 U.S. 188 (1934). 
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recognition in the practice of the Court. Constitutionality is not 
a fixed quantity. The decision in Nashville, C. & St. L. Ry. v. 
Walters ® at the last term is a reminder that a statute valid as to 
one set of facts may be invalid as to another, and hence of the 
necessity of a full presentation of the context of circumstances un- 
der which the issue of validity is posed. Failure to make such a 
presentation was the assigned ground of reversal in Borden’s Farm 
Products Co. v. Baldwin,” where the lower court had proceeded to 
the decision of “ grave constitutional questions ”, without final 
hearing upon the pleadings and proof, upon a motion for pre- 
liminary injunction and a motion to dismiss.” 

The Court’s sense of its position and function as an appellate 
tribunal leads it to emphasize not only the necessity of adequate 
data but of data already explored and sifted by trial and interme- 
diate tribunals. This insistence rests not merely upon administra- 
tive considerations of the pressure of business. It rests also upon 
awareness of adjudication as a process, as a process in which the 
deliberations of successive tribunals serve to illumine final judg- 
ment and in which particularly “the special knowledge of local 
conditions ” possessed by local tribunals may be indispensable. 
Thus, in the Walters case the Court, despite the presence in the 
record of a large mass of material, reversed the judgment and re- 
manded the cause to the state court for appropriate consid- 
eration.” 


8° 294 U. S. 405, 415 (1935). 
70 293 U. S. 194 (1934). Upon the remand of the case it was referred by the 


district court to a special master who made elaborate findings of fact, concluded 
that the statute was unconstitutional, and recommended that the defendants be 
enjoined. The court, relying largely on the master’s findings as to matters upon 
which the Supreme Court had found the record silent or uncertain, upheld the 
statute. Borden’s Farm Products Co. v. Ten Eyck, S. D. N. Y., July 25, 1935. 

71 Cf. Chastleton Corp. v. Sinclair, 264 U. S. 543 (1924); City of Hammond v. 
Schappi Bus Line, Inc., 275 U. S. 164 (1927). 

72 “That determination should, in the first instance, be made by the Supreme 
Court of the State. ... Moreover, since that court held the facts relied upon to 
be without legal significance, it did not enquire whether the findings were ade- 
quately supported by the evidence introduced in the trial court. The correctness of 
some of the findings is controverted by the State. Other facts of importance may 
possibly be deducible from the evidence, or be within the judicial knowledge of that 
court. When the scope of the police power is in question the special knowledge of 
local conditions possessed by the state tribunals may be of great weight.” 294 U. S. 
at 433. Cf. Note (1930) 43 Harv. L. Rev. 940. 
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The per curiam opinion in Wilshire Oil Co. v. United States ** 
at the last term epitomizes many of these aspects of the Court’s 
practice in constitutional decisions. The Circuit Court of Ap- 
peals for the Ninth Circuit had certified to the Supreme Court two 
questions purporting to test the validity, as delegated legislation, 
of the provisions of the National Industrial Recovery Act affecting 
the petroleum industry and of the code of fair competition created 
thereunder. The certificate showed, however, that the case was in 
the circuit court of appeals on appeal from an order of the district 
court granting the application of the United States for a prelimi- 
nary injunction; and the Supreme Court inquired of counsel 
whether, under the well settled rule,”* such an appeal “ presents 
any question other than whether the District Court committed an 
abuse of discretion” in granting the order.” Thereupon the cir- 
cuit court of appeals amended its certificate to show that the dis- 
trict court had also denied a motion to dismiss and submitted that 
this ruling made reviewable on an interlocutory appeal the ques- 
tion as to the total absence of any cause of action. Though tech- 
nical jurisdiction accordingly existed, the Supreme Court none the 
less refused to permit either itself or the court below to be entan- 
gled thus prematurely in a prickly and heated controversy. As it 
had done once before in the term,”* it admonished the circuit court 
of appeals for the objectionable generality of its questions,” which 
alone was a sufficient ground for refusing to answer them. But 
the Court also pointed out the impropriety of the circuit court of 
appeals itself hearing the case; that court, it said, “is not bound 
to decide, upon the allegations of the bill, an important constitu- 
tional question, as to which the Court of Appeals is in doubt, in 
advance of an appropriate determination by the District Court of 
the facts of the case to which the challenged statute is sought to 
be applied ”.** What was true of the lower court, the opinion con- 
cluded, was true also of the Supreme Court, and hence no justifica- 
tion existed, at the present stage, for exercising the power to order 
up the entire record for full consideration. 


78 295 U.S. 100 (1935). 
74 Alabama v. United States, 279 U. S. 229 (1929); see Frankfurter and Landis, 
Supra note 3, 46 Harv. L. Rev. at 253-57. 
™ 295 U.S. at 102. 7 See 295 U. S. at 102. 
76 Pflueger v. Sherman, 293 U. S. 55 (1934). %8 Id. at 102-03. 
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Judged from the unworldly heights of ‘“‘ pure law ”, all these in- 
stances present the familiar process of pouring new wine into old 
bottles, if they do not have the worse appearance of finicky observ- 
ance of dry technicality. The technicality is the avoidance of a 
decision on what is loosely called the merits. The old bottle — 
the very old bottle — is the common law instinct for empiricism in 
deciding live, concrete, real adversary issues, sticking close to fact, 
avoiding abstraction and the enunciation of premature generaliza- 
tion.”® But this healthy pragmatic instinct, this concentration on 
the complications of the present and not heedlessly borrowing 
trouble by seeking to discern the too dim image of the future, will 
be disdained only by those who have not adequately experienced 
the serious clash of forces so often embedded in the procedural 
interstices of constitutional litigation, or who do not appreciate 
to what extent the Supreme Court’s prestige has been won through 
its self-denying ordinances. 


3 


The wisdom of the attitudes disclosed in the day-to-day practice 
of the Court appears most clearly in occasional departures. At 
least three opinions of the last term collide, in essential respects, 
with the Court’s own statements of its functions and with its 
avowed criteria for their discharge. That these opinions were all 
rendered in cases freighted to an uncommon degree with implica- 
tions for the national destiny sharpens the questions of procedural 
responsibility which they raise. 

The decision of the Court in the Liberty Bond Gold Clause 


79 Compare the remarks of Mr. (later Mr. Justice) Higgins in the debates upon 
the Commonwealth of Australia Bill: “I feel strongly that it is most inexpedient to 
break in on the established practice of the English law, and secure decisions on facts 
which have not arisen yet. Of course, it is a matter that lawyers have experience of 
every day, that a judge does not give that same attention, he cannot give that same 
attention, to a supposititious case as when he feels the pressure of the consequences 
to a litigant before him. . . . But here is an attempt to allow this High Court, be- 
fore cases have arisen, to make a pronouncement upon the law that will be binding. 
I think the imagination of judges, like that of other persons, is limited, and they are 
not able to put before their minds all the complex circumstances which may arise 
and which they ought to have in their minds when giving a decision. If there is one 
thing more than another which is recognized in British jurisprudence it is that a judge 
never gives a decision until the facts necessary for that decision have arisen.” Rep. 
Nat. AustRAL. Conv. Des. (1897) 966-67. 


j 
q 
q 
q 
4 
i] 
q 
. \ 


1935] SUPREME COURT AT OCTOBER TERM, 1934 99 


Case *° was that the plaintiff Perry, under the circumstances pre- 
sented, had suffered no damage and could not recover. Whatever 
the grounds of this conclusion,* a judgment that the Joint Resolu- 
tion of June 5, 1933,°” was unconstitutional was plainly not among 
them. Perry’s failure to recover was in spite of and not because 
of the invalidity of the Resolution. Yet the opinion pronounced 
the Resolution void.** In the Railway Pension Case,** an Act of 
Congress was attacked upon the double ground that it offended the 
due process clause of the Fifth Amendment and that it overstepped 
the bounds of Congressional power under the commerce clause. 
The Court’s opinion upheld the first contention, a decision wholly 
adequate to dispose of the controversy. Nevertheless it then pro- 
ceeded to sustain also the second. And in so doing it used lan- 
guage which not only condemns the particular statute in question 
but which, in the words of the Chief Justice, “denies to Congress 
the power to pass any compulsory pension act for railroad em- 
ployees.” ** Similarly, in A. L. A. Schechter Poultry Corp. v. 
United States,°* the Court began by invalidating the poultry 
code in litigation upon the ground that it had been adopted pur- 
suant to an unconstitutional delegation of legislative power to the 
President. It then condemned the code a second time under the 
commerce clause. Not only did the Court in this branch of 
the opinion fail to confine its declaration to the poultry code, so 
that its decision was widely understood as concluding analogous 
questions under other codes, but it did so in language seemingly 
applicable, especially in the political and emotional context of the 
times, to many other and widely different types of legislation. 
The substantive problems in all these decisions are quite out- 
side the province of this paper. With the broader issues of juris- 
diction and procedure — of the process of adjudication underlying 


80 Perry v. United States, 294 U. S. 330 (1935). 

81 See Hart, The Gold Clause in United States Bonds (1935) 48 Harv. L. Rev. 
1057. 

82 48 Stat. 112, 31 U.S.C. A. § 463 (Supp. 1934). 

83 “ We conclude that the Joint Resolution of June 5, 1933, in so far as it at- 
tempted to override the obligation created by the bond in suit, went beyond the con- 
gressional power.” 294 U.S. at 354. Compare the concurring opinion of Mr. Jus- 
tice Stone, id. at 358. 

84 Railroad Retirement Board v. Alton. R. R., 295 U. S. 330 (1935). 
85 295 U.S. at 374-75. 
88 295 U.S. 495 (1935). 
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all decisions — we are directly concerned. Those issues are im- 
plied in the classic statement of Mr. Justice Matthews: 


“ [This Court] has no jurisdiction to pronounce any statute, either of 
a State or of the United States, void, because irreconcilable with the 
Constitution, except as it is called upon to adjudge the legal rights of 
litigants in actual controversies. In the exercise of that jurisdiction, it is 
bound by two rules, to which it has rigidly adhered, one, never to an- 
ticipate a question of constitutional law in advance of the necessity of 
deciding it; the other never to formulate a rule of constitutional law 
broader than is required by the precise facts to which it is to be 
applied.” 


Let us apply these canons — and every member of the Court 
unquestionably yields abstract fealty to them — to the great con- 
stitutional cases of the last term. The bearing of the second of Mr. 
Justice Matthews’ canons on the Railway Pension Case is suffi- 
ciently underscored by the Chief Justice’s own statement, rendered 
in dissent, that the opinion “ denies to Congress the power to pass 
any compulsory pension act for railroad employees.” ** No such 
question, of course, was or could have been before the Court. The 
corresponding aspect of the Schechter decision requires fuller com- 
ment. The business of the Schechters was part of the network of 
distribution; and the opinion is in terms applicable *° — without 
differentiation — to the regulation of hours and wages in all such 
businesses, if their operations are likewise outside the technical 
“* current’ or ‘ flow’ of interstate commerce”.°° Whether large 
abstract concepts — involving the dual nature of our political 
society and, what is more relevant, questions of degree in the ap- 
plication of those vast concepts — should abstractly be applied to 
situations not before the Court is sufficiently doubtful. And the 


87 Liverpool, N. Y. and P. S. S. Co. v. Commissioners of Emigration, 113 U. S. 
33, 39 (1885). Compare Marshall’s statement, when sitting on circuit, in Ex parte 
Randolph, 20 Fed. Cas. No. 11,558, at 254 (C. C. D. Va. 1833): “ No questions can 
be brought before a judicial tribunal of greater delicacy than those which involve 
the constitutionality of a legislative act. If they become indispensably necessary 
to the case, the court must meet and decide them; but if the case may be determined 
on other points, a just respect for the legislature requires, that the obligation of its 
laws should not be unnecessarily and wantonly assailed.” 

88 295 U.S. at 374-75 (italics ours). 

89 See, especially, 295 U. S. at 546-50. 

90 Jd. at 543. 
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tendering of some such issue by the Government does not of itself 
justify a yielding to the temptation. But in any event the Court’s 
opinion did not confine itself to distributive businesses.** So far at 
least as it invites the reading that it bears also upon similar regu- 
lation of factors in production for interstate shipment, plainly it 
“ formulate[s] arule . . . broader than is required by the precise 
facts to which it is to be applied.” 

To be sure, every judicial opinion contains the implicit qualifi- 
cation — commonplace to a sophisticated bar — that it is to be 
read as applying only to the circumstances of the case before the 
court. But the relevance of this convention to a Schechter opinion 
implies a degree of precision in the application of precedent in 
case law which is foreign to the discipline even of lawyers. Nor 
are constitutional opinions written only for the legal profession. 
Questions of the liveliest concern not only to members of the co- 
ordinate branches of government but to the public at large ought 
not to be left to be resolved by the subtlest and least determinate 
of the lawyer’s arts. The whole force of Mr. Justice Matthews’ 
canon is that in constitutional cases the Court should not be con- 
tent with the usual inference but, out of respect for the delicacy of 
its function and in view of the touchiness of the subject matter, 
should expressly confine itself to what is needed to dispose of the 
controversy before it and not stray outside the strict circumference 
of the record. 

Mr. Justice Matthews’ warning against deciding more than is 
required is of secondary importance compared with his warning 
against deciding when no decision is required at all. The conclu- 
sion that the Perry opinion anticipated a question of constitutional 
law in advance of the necessity of deciding it seems unescapable. 
So is it, if less palpably, with the pension and Schechter opinions. 
Specifically, the inappropriateness in both cases of considering the 
scope of Congressional power under the commerce clause seems 
manifest. The Court has perhaps formulated no express canon 


91 See, especially, 295 U. S. at 549: “ The argument of the Government proves 
too much. If the federal government may determine the wages and hours of em- 
ployees in the internal commerce of a State, because of their relation to cost and 
prices and their indirect effect upon interstate commerce, it would seem that a similar 
control might be exerted over other elements of cost, also affecting prices... . All 
the processes of production and distribution that enter into cost could likewise be 
controlled.” (Italics ours). 
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that of two constitutional issues the lesser, that is, that which in- 
volves a narrower circumscription of Congressional power, shall 
be decided before the greater.** Yet surely such a canon is im- 
plicit, if not in the theoretical bases of the power to review legisla- 
tion, at least in the practical conventions of decision according to 
which in wisdom that power has been employed. The defects of 
due process and delegation in the pension and recovery legislation 
were in part at least curable. The commerce clause questions 
were entangled, in a quite different manner, with ultimate issues 
of governmental power. These questions “are not to be lightly 
treated,” said Mr. Justice Miller of a matter far less complex and 
extensive in its ramifications, “ nor are we authorized to make any 
advances to meet them. . . .”°* That observation was in the tra- 
ditional spirit of American constitutional law. It applies with pe- 
culiar force to a question of such breadth of impact — so resistant 
to final justiciability — as that of the extent of federal power over 
the national economy. 

Logical difficulty there may be, when a decision is rested upon 
two constitutional grounds, in singling out either one as unneces- 
sary. Whatat least is clear is that both are not necessary. In the 
pension case and in the Schechter case alike the ground of decision 
first stated not only disposed of the controversy before the Court, 
but it was conclusive of the entire invalidity of the statute in 
question. In the Schechter case the entire code structure which 
had given rise to the litigation was destined in any event to expire 
in twenty days.* Further discussion of any constitutional issue, 
being wholly prospective in its bearing, was thus relevant only to 
future exertions of legislative power. Against such advisory pro- 
nouncements the constitutional theory and practice of a century 


92 But cf. Miller, J., in The Trade-Mark Cases, 100 U. S. 82, 95 (1879). 
93 Bartemeyer v. Iowa, 18 Wall. 129, 134 (U. S. 1873). The question here re- 
served, the power of a state to forbid the sale of liquor owned before the law took 
effect, was not resolved for another fourteen years. Mugler v. Kansas, 123 U. S. 623 
(1887). 

94 See Wamsaucn, THE Stupy or Cases (2d ed. 1894) § 25. When a state 
court finds a state statute to be in violation of both the state and the Federal Con- 
stitution, the Supreme Court treats the decision of the federal question as unneces- 
sary and refuses jurisdiction. See note 24, supra. 

95 The decision was rendered on May 27, 1935; the Act was to expire on the 
succeeding June 16. See Act of June 16, 1933, c. 90, 48 Stat. 195, 196, 15 U.S. C. A. 


§ 7o1(c) (Supp. 1934). 


q 

| 

| 

4 

| 

{ 

| 

f 

4 

| 

| 

| 

| 

iq 

| 


1935] | SUPREME COURT AT OCTOBER TERM, 1034 103 


and a half unite in protest, howsoever strong may be the eagerness 
for guidance on the part of draftsmen of potential legislation or 
the codperative desire on the part of the Court to give light. 

The critical problem of American constitutional law was never 
more acutely stated than it was by Judge Pendleton in Virginia 
before ever the Constitution was adopted: 


“ How far this court, in whom the judiciary powers may in some sort 
be said to be concentrated, shall have power to declare the nullity of a 
law passed in its forms by the legislative power, without exercising the 
power of that branch, contrary to the plain terms of that constitution, is 
indeed a deep, important, and I will add, a tremendous question, the 
decision of which would involve consequences to which gentlemen may 
not have extended their ideas.” 


The well understood tradition of the common law, whereby for 
centuries common law judges had occupied themselves exclusively 
with settling the rights of parties to lawsuits, provided the foun- 
dation for the answer to Judge Pendleton’s question. The incor- 
poration into the law of the Constitution of the concept of a 
“case” or “ controversy ” reénforced that tradition, just as the 


adoption of the Constitution, with its formal division and limita- 
tion of the powers of government, made it doubly significant. In 
turn, the existence of a controversy between parties before the 
Court, and the necessity of resolving it, became the avowed and 
exclusive basis of the power of judicial review.” Finally, the 


96 In Commonwealth v. Caton, 4 Call 5 (Va. 1782) (italics ours). 

®7 See the presidential address of John W. Davis, Esq., to the American Bar 
Association: “‘ There is a curious misconception underlying much that is said and 
written on this subject as to the duties that the court is called upon to discharge. 
One might suppose from some of these outgivings that the court sat at the outer 
gate of Congress waiting to visit a jealous censorship on the laws that issue from that 
portal; and that over them it had a general power of life and death, of approval 
or of veto. But august as are the functions of the court, surely they do not go one 
step beyond the administration of justice to individual litigants. As the court itself 
has said but yesterday [quoting Frothingham v. Mellon, 262 U. S. 447, 488 (1923) ], 
‘We have no power per se to review and annul acts of Congress on the ground that 
they are unconstitutional. That question may be considered only where the justifi- 
cation for some direct injury suffered or threatened, presenting a justiciable issue, is 
made to rest upon such an act. Then the power exercised is that of ascertaining and 
declaring the law applicable to the controversy. It amounts to little more than the 
negative power to disregard an unconstitutional enactment, which otherwise would 
stand in the way of the enforcement of a legal right.’” (1929) 48 A. B. A. REP. 204. 
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avoidance, by leaning backwards, of encroachment upon the legis- 
_ lative province became the common theme of all those conventions 
of administration, evolved by the Court in the exercise of that 
power, of which the chief are the canon which requires every doubt 
to be resolved in favor of the validity of legislation °° and that 
which forbids the issue of validity to be considered at all “ unless 
by the case presented its consideration is imperatively re- 
quired.” °° It is but a confirmation of Judge Pendleton’s prophetic 
insight to say that the gravest of the Court’s “ self-inflicted 
wounds ” *°° have invariably been associated with laxity in the 
observance of these standards. 

Even with standards the most rigorous and their observance the 
most austere, judges are bound to render decisions which — unless 
the judicial process becomes petrified — will require modification. 
For facts change, insight deepens, or a different balance is struck 
in the choice of values which underlies decisions. The history of 
the Supreme Court has been the history of a dynamic process, 
partly revealed by explicit overruling of earlier decisions.*” 
Even more inevitable in such a judicial history have been correc- 
tions of lapses into dicta. In most instances the dicta have been 
retrospective, as it were; later cases have disclosed an unintended 
and inadmissible breadth of application implicit in the language of 
an earlier opinion. The extent to which such lapses are avoided 
varies, of course, with the felicity of style of individual authors of 
opinions, with their literary sensitiveness, their prophetic instinct 
for future contingencies, and the intensity of their conviction re- 
garding the importance of sticking in the bark of the particular 
litigation. These are limitations of fallibility of even the greatest 
judges. But it is precisely because of these limitations that the 
Court has evolved its doctrines of constitutional administration as 


98 For impassive justification of this doctrine, see James Bradley Thayer, The 
Origin and Scope of the American Doctrine of Constitutional Law (1893) 7 Harv. 
L. REv. 129. 

99 Mr. Justice Field, in San Bernardino County v. Southern Pac. R. R., 118 U.S. 
417, 423 (1886). 

100 See HucHes, THE Supreme Court oF THE UNITED STATES (1928) 50. 

101 See the dissenting opinion of Mr. Justice Brandeis in Burnet v. Coronado Oil 
& Gas Co., 285 U. S. 393, 405 et seg. (1932) ; Sharp, Movement in Supreme Court 
Adjudication — A Study of Modified and Overruled Decisions (1933) 46 Harv. L. 
REV. 361, 593, 795. 
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barriers against avoidable excesses in adjudication. The occa- 
sional disregard of these barriers has usually been followed by an 
awakening to renewed consciousness of the wisdom of adhering to 
them. For permeating confidence in the judicial process is 
weakened by important retractions. More concretely, political 
action is often taken on the basis of weighty dicta, and its dislo- 
cation by later decisions erasing the dicta adds needlessly to the 
frictions of government. 

The practical importance of all this was illustrated in a case de- 
cided the very day the Schechter opinion was handed down.*” 
The constitutional issue there presented concerned the power of 
Congress to restrict the President’s power to remove a member 
of the Federal Trade Commission. The President had relied in 
his action, and the Government relied in argument, upon the 
Court’s opinion in Myers v. United States, in the course of which 
Mr. Chief Justice Taft had said: 


“Then there may be duties of a quasi-judicial character imposed on 
executive officers and members of executive tribunals whose decisions 
after hearing affect interests of individuals, the discharge of which the 
President can not in a particular case properly influence or control. But 
even in such a case he may consider the decision after its rendition as 
a reason for removing the officer, on the ground that the discretion regu- 
larly entrusted to that officer by statute has not been on the whole in- 
telligently or wisely exercised. Otherwise he does not discharge his own 
constitutional duty of seeing that the laws be faithfully executed.” *°* 


The context of this utterance, and other observations in the 
opinion,’®* left no doubt that it included and was intended to in- 
clude removal of members of the Federal Trade Commission. The 
weight of the utterance, particularly as a solemn injunction to the 
President as to his constitutional duty as well as his constitutional 
power, can only be appreciated in the light of the extraordinary 
circumstances attending the rendition of the Myers decision. Few, 
if any, constitutional issues have ever been decided by the Court 
with more focused attention or after more elaborate considera- 
tion. The controversy — specifically, the scope of the President’s 


102 Rathbun v. United States, 55 Sup. Ct. 869 (1935). 
103 272 U.S. 52 (1926). 

104 Td. at 135. 
105 See, especially, id. at 171-72. 
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power to remove a first-class postmaster — was a phase of a de- 
bate which had been waged intermittently since early in the first 
session of the First Congress and to which had contributed vir- 
tually all the great figures of American political history. From 
the beginning, and particularly since the question had been made 
acute by the Tenure of Office Act, 1867,7°° the Supreme Court 
had “ studiously avoided deciding the issue until it was presented 
in such a way that it could not be avoided ”.*°’ The Court first 
heard argument in the Myers case on December 5, 1923. Thir- 
teen months later it restored the case to the calendar for reargu- 
ment; and invited one of the most distinguished lawyers of the 
time, Senator George Wharton Pepper of Pennsylvania, to par- 
ticipate as amicus curiae and present the constitutional position of 
the Congress. The reargument extended over two days, April 13 
and 14, 1925, and this time the Court held the case under con- 
sideration for a year and a half. When at length the case was 
decided, on October 25, 1926, four Justices delivered opinions, 
the report occupying 243 pages in the United States Reports. The 
judgment of the Court was pronounced by the Chief Justice, whose 
unique experience as a former President gave him unparalleled 
insight as judge into the great issues of government at stake. 
His opinion, which is 72 pages in length, instead of restricting it- 
self to the ad hoc situation, undertook to pronounce authoritatively 
upon the whole subject of the removal power. 

Less than nine years later we find Mr. Justice Sutherland stating 
on behalf of a unanimous Court: 


“ Nevertheless, the narrow point actually decided was only that the 
President had power to remove a postmaster of the first class, without 
the advice and consent of the Senate as required by act of Congress. In 
the course of the opinion of the court, expressions occur which tend to 
sustain the government’s contention, but these are beyond the point 
involved and, therefore, do not come within the rule of stare decisis. In 
so far as they are out of harmony with the views here set forth, these 
expressions are disapproved.” 1°° 


106 Act of March 2, 1867, 14 STAT. 430, Cc. 154. 

107 See 272 U.S. at 176. ’ 

108 Rathbun v. United States, 55 Sup. Ct. 869, 873 (1935). Compare Mr. 
Justice Van Devanter in Baltimore & Carolina Line v. Redman, 55 Sup. Ct. 890 
(1935), qualifying Slocum v. New York Life Ins. Co., 228 U. S. 364 (1913). 
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Pressure of work has greatly stimulated the invention of pro- 
cedural devices and accelerated the tempo in the despatch of busi- 
ness by the Court. The volume of litigation of which the Court 
now disposes at a single term, the smoothness of the administrative 
mechanism by which this is accomplished, the extent to which 
argument has become a Socratic dialogue between Court and 
counsel, would startle the shades of Marshall and Taney even as 
they would have hampered the eloquence of Clay and Webster. 
While great changes have thus ensued during the course of a cen- 
tury in the details for coping effectively with the vast changes in 
the amount of business that has come to the Court, the essential 
conditions remain the same under which the ultimate issues of our 
federalism —the distribution of power as between the nation 
and the states — added to the ultimate issues of every government 
— the conflict between authority and liberty — are with us left 
for settlement by the Supreme Court through the form of an 
ordinary lawsuit. As governmental problems become more and 
not less complicated, as the dislocating impact of technological 
advances becomes more powerful and less imperceptible, as the 
forces of economic interdependence demand more and more de- 
termination and ingenuity for the maintenance of a simpler but 
perhaps socially more satisfying society, the deep wisdom of 
the Court’s self-restraint against undue or premature intervention, 
in what are ultimately political controversies, becomes the deepest 
wisdom for our times. 

Felix Frankfurter. 
Henry M. Hart, Jr.* 


Harvarp Law ScHoot. 


* We are indebted to Mr. Lyman Mark Tondel, Jr., of the third-year class of 
the Harvard Law School for helping to explore one of the phases of this study. 
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ENJOINING THE ASSESSMENT AND COLLECTION OF FEDERAL TAXES 
DEsPITE STATUTORY PROHIBITION. — “ And no suit for the purpose of 
restraining the assessment or collection of tax shall be maintained in 
any court ”? is a succinct and unambiguous legislative command and 
yet, after the legal battles of 68 years, its meaning is not without doubt. 
The recent filing of over 1600 suits demanding injunctions in apparent 
contravention of the statute ? only emphasizes the confusion which has 
marked its checkered career. 

It has frequently been stated that courts of equity, in the absence of 
statute, were reluctant to interfere with the collection of governmental 
revenues,® but the cases seem to have required only a clear showing of 
equitable jurisdiction. That much was vital, however. Thus, a tax- 
payer who could show only that the imposition was invalid because of 
unconstitutionality,® illegality,® or irregular assessment * could not ob- 
tain an injunction unless he could establish, in addition, that his legal 
remedy was inadequate. 

In 1867, as an amendment to Section 19 of the Revenue Act of 1866,® 
which prescribed the procedure to be followed in the recovery of illegal 
taxes, Congress enacted the prohibition quoted. Its legislative history is 
shrouded in darkness,® but the courts quickly acclaimed the enactment 


1 14 Stat. 475 (1867). As originally enacted, the provision quoted was § 10 of 
the Act of March 2, 1867, an amendment to § 19 of the Internal Revenue Act of 
July 13, 1866. 14 STat. 152 (1866). In 1875, the revisers inserted “ any ” before 
the word “ tax” in the original, and the sentence was reénacted as a separate sec- 
tion. Rev. Stat. (1875) § 3224, 26 U. S.C. A. § 154 (1928). 

2 By October 1, 1935, over 1600 suits to enjoin the collection of processing taxes 
had been filed in the various district courts. See (1935) 3 U. S. L. WEEK 45. 

3 See Dows v. City of Chicago, 11 Wall. 108, 109 (U. S. 1870) ; State R. R. Tax 
Cases, 92 U. S. 575, 613 (1875) ; City of Seattle v. Poe, 4 F.(2d) 276 (W. D. Wash. 
1925); 4 CooLey, Taxation (4th ed. 1924) § 1640. 

4 Magee v. Denton, 16 Fed. Cas. No. 8943 (C. C. N. D. N. Y. 1863); see Cut- 
ting v. Gilbert, 6 Fed. Cas. No. 3519, at 1081 (C. C.S. D. N. Y. 1865). Cases in- 
volving injunctions against federal taxes before 1867 were rare, but decisions con- 
cerning injunctions against state taxes, unaffected by statute, illustrate the old equity 
tule. £.g., gery v. Chicago Union Traction Co., 207 U. S. 20 (1907) ; Wallace v. 
Hines, 253 U. S. 66 (1920) ; Lee v. Bickell, 292 U. S. 415 (1934) ; Procter & Gamble 
Distrib. Co. v. Sherman, 2 F.(2d) 165 (S. D. N. Y. 1924) ; cf. Note (1910) 10 Cot. 
L. Rev. 564. Some state courts, however, grant injunctions against the collection 
of — upon a showing of illegality alone. See 4 Cootey, Taxation (4th ed. 
1924) § 1641. 

5 Shelton v. Platt, 139 U.S. 591 (1891); cf. Bailey v. George, 259 U. S. 16 
(1922) 5 Richmond Hosiery Mills v. Camp, 74 F.(2d) 200 (C. C. A. 5th, 1934). 

6 Hannewinkle v. Georgetown, 15 Wall. 547 (U. S. 1872); see Raymond v. 
Chicago Union Traction Co., 207 U. S. 20, 39 (1907) ; Henrietta Mills v. Rutherford 
County, 281 U.S. 121, 124 (1930). But cf. Georgia v. Atkins, 10 Fed. Cas. No. 5350 
(C. C. N. D. Ga. 1866). 

7 Dows v. City of Chicago, 11 Wall. 108 (U. S. 1870); see State R. R. Tax 
Cases, 92 U. S. 575, 613 (1875) ; Cutting v. Gilbert, 6 Fed. Cas. No. 3519, at 1081 
(C. C. S. D. N. Y. 1865). 

8 14 Star. 152 (1866). The original portion of § 19 later became Rev. Star. 
(1875) § 3226, 26 U.S.C. A. § 156 (1928). 

® Proposed in the Senate by Senator Fessenden of Maine, the amendment’s 

progress was devoid of reported comment. See Conc. GLoBE, 39th Cong., 2d Sess. 
(1867) pt. III, at 1933, 1949, 1950, 1968, 1979, 1997. See also Gorovitz, Federal 
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as a wholesome rule *® and upheld its constitutionality..1 In several 
early cases denying injunctions under the statute, however, the begin- 
ning of a policy of distinction and reservation was indicated by state- 
ments that the provision would not be applicable if the collector’s action 
were so capricious that the court would regard the threatened imposition 
as a “nullity ” rather than a tax.’ In Frayser v. Russell,’* the only 
early decision which might be explained upon this theory, an injunction 
was granted against a collector who attempted to exact money under a 
taxing statute previously held inapplicable.* But the fact that his 
action was so illegal that it angered the court does not seem to warrant 
treating it as a “ nullity ” and thus evading the law. In fact, action so 
arbitrary as to justify the distinction would be rare enough to deprive it 
of practical significance. A later distinction, approved by the Supreme 


Tax Injunctions and the Standard Nut Cases (1932) 10 TAx Mac. 446, n.6. Con- 
temporaneous newspapers merely note the amendment’s passage. See N. Y. Daily 
Tribune, March 4, 1867, p. 5, col. 4; N. Y. Times, March 4, 1867, p. 5, col. 3. A 
search of the unpublished files of the House Ways and Means Committee and the 
Senate Finance Committee proved nugatory. And no reports seem to be available 
in spite of statements indicating that the Senate Finance Committee and the Con- 
ference Committee each prepared a report. See Conc. GLosE, 39th Cong., 2d Sess. 
(1867) pt. II, at 1219; N. Y. Daily Tribune, Joc. cit. supra; 2 FEssENDEN, WILLIAM 
Pitt FEsSENDEN (1907) 107-08. The letters of Senator Fessenden, now in the 
custody of the Maine Historical Society, offer no clue. It may be hoped, however, 
that a further search among unpublished sources will reveal more as to the amend- 
ment’s origin. 

10 See Howland v. Soule, 12 Fed. Cas. No. 6800, at 744 (C. C. D. Cal. 1868). 

11 Pullan v. Kinsinger, 20 Fed. Cas. No. 11,463 (C. C. S. D. Ohio 1870). The 
statute has often been applied to deny injunctions against irregular assessment and 
illegal taxes. Roebling v. Sturgess, 292 Fed. 1012 (D. N. J. 1923) ; Emaus Silk Co. 
v. McCaughn, 6 F.(2d) 660 (E. D. Pa. 1925) ; Israelite House of David v. Holden, 
14 F.(2d) 7or (W. D. Mich. 1926) ; Nan v. Rasmusson, 1 F. Supp. 446 (D. Mont. 
1932) ; see Note (1923) 37 Harv. L. REv. 255, 256. 

12 See Pullan v. Kinsinger, 20 Fed. Cas. No. 11,463, at 47 (C. C. S. D. Ohio 
1870); Delaware R. R. v. Prettyman, 7 Fed. Cas. No. 3767, at 409 (C. C. D. Del. 
1872); Kissinger v. Bean, 14 Fed. Cas. No. 7853, at 690 (C. C. E. D. Wis. 1875) ; 
Kensett v. Stivers, 10 Fed. 517, 524 (C. C. S. D. N. Y. 1880). The same thought 
may be expressed in a statement that the collector’s action, if it is to be protected 
by the statute, must be done “ under color of office”. See Snyder v. Marks, 109 
U. S. 189,193 (1883); Phillips v. Commissioner, 283 U. S. 589, 595 (1931). 

13 g Fed. Cas. No. 5067 (C. C. E. D. Va. 1878). 

14 The circuit court’s previous decision that the tax was inapplicable had been 
affirmed by the Supreme Court. Burgess v. Salmon, 97 U. S. 381 (1877). More- 
over, the collector did not follow the prescribed statutory procedure in assessing the 
tax. See 9 Fed. Cas. at 729; cf. Note (1923) 37 Harv. L. Rev. 255, 257. Some of 
the court’s language is confusing, however, since it seemed to indicate that an in- 
junction was justified to avoid the multiplicity of suits which might arise until the 
Supreme Court finally decided the question of law involved. See 9 Fed. Cas. at 729. 
Compare cases granting an injunction to a property owner when the property 
clearly does not belong to the taxpayer. Long v. Rasmussen, 281 Fed. 236 (D. Mont. 
1922); see Livingston v. Becker, 40 F.(2d) 673, 674 (E. D. Mo. 1929) ; Hubbard 
Investment Co. v. Brast, 59 F.(2d) 709, 710 (C. C. A. 4th, 1932) ; cf. Trinacia Real 
Estate Co. v. Clarke, 34 F.(2d) 325 (N. D.N. Y. 1929). But cf. Kensett v. Stivers, 
10 Fed. 517 (C. C. S. D. N. Y. 1880). When the question of the taxpayer’s owner- 
ship of the property is doubtful, however, no injunction will issue. Markle v. Kir- 
kendall, 267 Fed. 498 (M. D. Pa. 1920); Waldron v. Poe, 1 F.(2d) 932 (W. D. 
Wash. 1924). Transferees of certain taxpayers are denied the remedy of injunc- 
tion. See 45 Star. 873, 26 U. S.C. A. § 2604 (1928). 
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Court in Lipke v. Lederer,’* denied that the statute forbade injunctions 
against “ penalties” as distinguished from taxes. The use of this dis- 
tinction, however, should be confined to cases where the punitive ele- 
ment of the statute clearly appears; otherwise, the enactment would be 
unduly enervated. 

Such distinctions, however, throw no light upon the vital question of 
whether, in a case admittedly within the words of the statutory prohi- 
bition, a complainant will ever be excepted from its ban. In Pullan v. 
Kinsinger,’® the second reported case decided under the statute, the 
enactment was referred to as a “ politic and kindly publication of an old 
and familiar rule ” ?’ in spite of its unqualified wording and the fact that 
the old equity principle denying relief unless the legal remedy was in- 
adequate had been enacted in the Judiciary Act of 1789.1* This con- 
struction of the statute was later urged upon the Supreme Court in 
Dodge v. Osborn.’® The Court found no basis for equitable jurisdiction 
in the facts of the case, and the tenor of the opinion clearly implied that 
equitable jurisdiction alone would not suffice to nullify the statute. It 
concluded, however, with the fateful statement that the provision could 
not be avoided “ unless by some extraordinary and entirely exceptional 
circumstance, its provisions are not applicable.” *° 

Six years later these words were repeated in Bailey v. George,”* which 
also denied injunctive relief. But finally, in Hill v. Wallace," a case of 
great hardship was presented. The imposition threatened was so oner- 
ous that it would have precluded profitable trading in grain futures on 
the great exchanges throughout the country.2* Obviously impressed by 


15 259 U. S. 557 (1922). Accord: Regal Drug Corp. v. Wardell, 260 U. S. 386 
(1922); Liberis v. Nee, 10 F. Supp. 336 (N. D. Fla. 1935). But cf. French Mtge. 
& Bond Co. v. Woodworth, 38 F.(2d) 841 (E. D. Mich. 1930). See Note (1923) 
37 Harv. L. REv. 255, 257, n.13. But penalties for evading taxes cannot be enjoined. 
Kohlhamer v. Smietanka, 239 Fed. 408 (N. D. Ill. 1917) ; McDowell v. Heiner, 
9 F.(2d) 120 (W. D. Pa. 1925), aff'd per curiam, 15 F.(2d) tors (C. C. A. 3d, 
1926). Other well defined situations have been held to be without the scope of 
§ 3224. Thus, a stockholder may enjoin a corporation from paying an invalid tax. 
Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429 (1895); Brushaber v. Union 
Pac. R. R., 240 U. S. 1 (1916); cf. Acklin v. People’s Sav. Ass’n, 293 Fed. 392 
(N. D. Ohio 1923)., And a trustee may be restrained from paying an illegal tax. 
Weeks v. Sibley, 269 Fed. 155 (N. D. Tex. 1920). But cf. Seaman v. Guaranty 
Trust Co., 1 F.(2d) 391 (S. D. N. Y. 1924); 45 Srat. 873, 26 U. S. C. A. § 2604 
(1928). A receiver may obtain an injunction against the collection of taxes. Scott 
v. Western Pac. R. R., 246 Fed. 545 (C.C. A. oth, 1917). But cf. Reinecke v. Pea- 
cock, 3 F.(2d) 583 (C. C. A. 7th, 1924), cert. denied, 268 U. S. 699 (1925). See 
Note (1923) 37 Harv. L. Rev. 255, 257. Section 3224 does not apply to cases prop- 
erly before the Board of Tax Appeals, pending final decision of that tribunal. See 
45 STaT. 852, 26 U.S. C. A. § 2272 (1928). 

16 20 Fed. Cas. No. 11,463 (C. C. S. D. Ohio 1870), cited note 11, supra. 

17 Jd. at 48. 

18 Stat. 82 (1789), later enacted as § 267 of the Judicial Code, 36 Star. 1163 
(1911), 28 U.S.C. A. § 384 (1928). 

19 240 U. S. 118 (1916). 21 259 U.S. 16, 20 (1922). 

20 Td. at 122. 22 259 U.S. 44 (1922). 

23 According to the Future Trading Act, involved in this case, exchanges were 
forced to submit to regulation by the Secretary of Agriculture or sustain a pro- 
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this possibility, the Court seized upon and animated a hitherto lifeless 
phrase by granting an injunction upon the express ground that the cir- 
cumstances before it were “ exceptional and extraordinary ”.** In Gra- 
ham v. DuPont ** the circumstances were again unusual, and alert coun- 
sel did not fail to stress the point.*® In an opinion which can only be 
explained as a retreat from the position taken in Hill v. Wallace, the 
Court refused an injunction,?’ distinguishing the Hill case upon the 
ground that it involved a penalty rather than a tax.** Little wonder, 
then, that the decision and still more the opinion in Miller v. Standard 
Nut Margarine Co.** was termed a “ tribute to the tenacity of the Ameri- 
can taxpayer ”’.*° That enforcement of the statute in this case would 
have resulted in great hardship cannot be denied. Two decisions, from 
which no appeal had been taken, had held products identical with the 
plaintiff’s not subject to the tax.* And the complainant had relied upon 
determinations by the Commissioner and assurances of the Bureau of 
Internal Revenue that his product was not taxable.** Collection would 
have ruined his business.** Nevertheless, the plain words of the statute 
failed to mention hardships consequent upon its enforcement. The 
Gordian knot was cut by reviving the phrase “ extraordinary and ex- 
ceptional circumstances ” and characterizing Section 3224 as merely 
declaratory of the old equity rule.** And, in granting an injunction, 


hibitive tax. 42 Stat. 187 (1921). Any action which the exchanges could have 
taken, aside from obtaining an injunction, would have practically ruined their fu- 
tures business. See 259 U.S. at 47, 62. 

24 259 U. S. at 62. The Court considered, as one element in this conclusion, 
the multiplicity of suits incident to recovering taxes on each of numerous daily 
transactions. Ibid. But see Note (1923) 37 Harv. L. Rev. 255, 258, for an analy- 
sis of this case which implies that the Court used “ exceptional circumstances ” as 
synonymous with multiplicity of suits. 

25 262 U.S. 234 (1923). 

26 Assessment and collection of the tax and the taxpayer’s remedy for refund 
were barred by the Statute of Limitations. See id. at 255. The opinion ends, how- 
ever, with a statement that the time in which the taxpayer could recover had been 
extended by new statutory provisions. See id. at 258. 

27 Accord: Bashara v. Hopkins, 295 Fed. 319 (C. C. A. sth, 1923), cert. denied, 
265 U.S. 584 (1924) ; Cadwalader v. Sturgess, 297 Fed. 73 (C. C. A. 3d, 1924), cert. 
denied, 265 U.S. 584 (1924); Sigman v. Reinecke, 297 Fed. 1005 (C. C. A. 7th, 
1924), cert. denied, 264 U. S. 597 (1924); Ellay Co. v. Bowers, 25 F.(2d) 637 
(C. C. A. 2d, 1928), cert. denied, 277 U. S. 606 (1928). But see Witherbee v. 
Durey, 296 Fed. 576 (N. D. N. Y. 1924) ; cf. Reynolds v. Glenn, 3-A Fed. Tax Serv. 
(C. C. H. 1935) par. 9415 (W. D. Ky. 1935). 

28 Cf. cases cited note 15, supra. Mr. Chief Justice Taft rendered the opinion 
in both cases. The claim of exceptional circumstances was easily disposed of upon 
the facts. The Court pointed out that the complainant could not, by delaying pay- 
ment until his right to sue for refund was barred, make a case so extraordinary as 
to render § 3224 inapplicable. See 262 U. S. at 256. See also note 26, supra. 

29 284 U.S. 498 (1932). See Note (1932) 45 Harv. L. Rev. 1221. 

80 See Gorovitz, supra note 9, at 446. 

31 See 284 U. S. at 503-05. 

82 See id. at 510. But assurances by administrative officers, without more, will 
not avoid § 3224. Felland v. Wilkinson, 33 F.(2d) 961 (W. D. Wis. 1928) ; Chal- 
fant v. O’Toole, 3-A Fed. Tax Serv. (C. C. H. 1935) par. 9347 (W. D. Pa. 1935). 

88 See 284 U.S. at 510. 

84 See id. at 509. The Court could have narrowly confined the effect of its de- 
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the Court further beclouded the whole question by terming the normal 
requirements of equitable jurisdiction “ special and extraordinary ”.** 
To this decision, two Justices, denying that the statute admitted of any 
exception, recorded a brief, blunt dissent.** 

In this state of the authorities, Congress enacted the Agiicultural Ad- 
justment Act *’ authorizing the imposition of processing taxes. When 
the House of Representatives passed amendments to the Act which 
would deny recovery of taxes already due,** an unprecedented rush for 
injunctive relief developed.*® The variety of decision which resulted 
illustrates clearly the lower courts’ confusion as to the effect to be given 
Section 3224. No court so far opposed the Supreme Court as to say 
that the statute was without exception. To some district courts, Miller v. 
Standard Nut Margarine Co. required more than ordinary grounds of 
equitable jurisdiction before Section 3224 could be disregarded and, 
since the complainants could not establish the equivalent of impending 
ruin, injunctive relief was refused.*® To others, the same case defined 
Section 3224 as a restatement of the old equity rule and, upon a showing 
of a threatened multiplicity of suits or other inadequacy of the legal 
remedy, they granted injunctions.‘ A third group of district courts 
cited the Standard Nut case for the proposition that injunctions would 


cision by use of the “ nullity ” distinction. See p. 110, supra. The Court itself 
seemed to regard the collector’s action as a nullity. See 284 U. S. at 508, 510; cf. 
Frankfurter and Landis, The Business of the Supreme Court at October Term, 1931 
(1932) 46 Harv. L. Rev. 226, 259, n.84. But when the complainant later sued the 
Secretary of the Treasury for damages, relying upon the Court’s characterization 
of the official’s action as “ capricious ”, recovery was denied. Standard Nut Mar- 
— Co. v. Mellon, 72 F.(2d) 557 (App. D. C. 1934), cert. denied, 293 U. S. 605 
1934). 

35 See 284 U.S. at 509. The case has been criticized as an obvious perversion 
of the statute. See Gorovitz, supra note 9, at 450; (1932) 32 Cox. L. REv. 743. 

86 Mr. Justice Stone, Mr. Justice Brandeis concurring, said, “In my opinion, 
R. S. § 3224 . . . cannot rightly be construed as permitting the present suit, whose 
sole purpose is to enjoin the collection of a tax. Enacted in 1867, this statute, for 
more than sixty years, has been consistently applied as precluding relief, whatever 
the equities alleged.” See 284 U.S. at 511. 

37 48 Stat. 31 (1933), 7 U. S.C. A. 601-22 (1934). 

88 H. R. 8492, 74th Cong., 1st Sess. (passed by House, June 18, 1935). See 
79 Cong. Rec., June 18, 1935, at 9991. The proposed amendment, § 21(a) of the 
Act, would have denied recovery for taxes accrued before the date of the adoption 
of the amendment. 

38 See note 2, supra. The Schechter case, condemning an analogous delegation 
of legislative power, and a decision of the Circuit Court of Appeals for the First 
Circuit holding the Agricultural Adjustment Act unconstitutional, induced the pro- 
cessors to challenge the validity of the Act. A. L. A. Schechter Poultry Corp. v. 
United States, 295 U.S. 495 (1935); Butler v. United States, 78 F.(2d) 1 (C.C. A. 
1st, 1935), cert. granted, Oct. 14, 1935. 

40 Larabee Flour Mills Co. v. Nee, W. D. Mo., June 24, 1935; Lake Erie Pro- 
vision Co. v. Moore, N. D. Ohio, July 10, 1935; Colorado Mill. & Elev. Co. v. 
Nicholas, D. Colo., July 23, 1935; Herman Cohen & Co. v. Durning, S. D. N. Y., 
Aug. 16, 1935; cf. John A. Gebelein, Inc. v. Milbourne, (1935) 2 U. S. L. WEex 
1117 (D. Md., Aug. 13, 1935). 

41 Gold Medal Foods, Inc. v. Landy, 11 F. Supp. 65 (D. Minn. 1935); New 
—_ Flour Mills Co. v. Duffy, (1935) 2 U. S. L. WEEK 1129 (D. N. J., July 19, 
1935). 
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issue only in extraordinary and exceptional cases, and then proceeded 
to restrain the collection of processing taxes upon a mere proof of the 
inadequacy of the legal remedy.*” 

The great majority of courts considered grounds of equitable jurisdic- 
tion sufficient to avoid the application of Section 3224. To such courts, 
the imminence of legislation which would deny all recovery meant so 
great a danger of irreparable injury as to justify injunctive relief.** But 
courts which do not consider Section 3224 declaratory of the old equity 
rule have usually rejected contentions that pending legislation consti- 
tutes such an extraordinary circumstance as to warrant restraining 
orders.** 

As finally amended and enacted into law on August 24, 1935, how- 
ever, the Act provided that the processor could recover the amount of 
the tax if, but only if, he could prove that he had not passed such amount 
on to the vendee or back to the producer.*® The same line of cleavage 
remained after the passage of the final amendments. Courts which 
interpreted the Standard Nut case liberally were convinced that the 
practical difficulty of proving absorption made the remedy afforded by 
the amendment inadequate.** The analogy of United States v. Jefferson 


42 Cannon Mills v. Robertson, M. D. N. C., July 24, 1935; Danahy Packing Co. 
v. McGowan, W. D.N. Y., July 27, 1935. 

48 Gold Medal Foods, Inc. v. Landy, 11 F. Supp. 65 (D. Minn. 1935) ; Pillsbury 
Flour Mills Co. v. Landy, D. Minn., July 11, 1935; Shenandoah Milling Co. v. 
Early, (1935) 2 U.S. L. WEEK 1090 (W. D. Va., July 22, 1935) ; Washburn Crosby 
Co. v. Nee, (1935) 2 U.S. L. WEEK 1090 (W. D. Mo., July 31, 1935); Neild Mfg. 
Corp. v. Hassett, (1935) 2 U. S. L. WEEK 1129 (D. Mass., Aug. 2, 1935). 

44 Lake Erie Provision Co. v. Moore, N. D. Ohio, July 10, 1935; Colorado Mill. 
& Elev. Co. v. Nicholas, D. Colo., July 23, 1935; Fisher Flouring Mills Co. v. Vier- 
hus, C. C. A. 9th, Aug. 15, 1935; Herman Cohen & Co. v. Durning, S. D. N. Y., Aug. 
16, 1935; cf. Ryan v. Williams, 100 Fed. 172, 175 (C. C. E. D. Va. 1900). And one 
court considered speculation as to the ultimate passage of pending legislation un- 
suitable. LaCroix v. United States, (1935) 2 U.S. L. WEEK 1104 (W. D. Tenn., 
July 27, 1935). One court, indicating that the Standard Nut case required more 
than ordinary grounds of equitable jurisdiction for an injunction, nevertheless found 
such in the pending House bill. Roanoke City Mills, Inc. v. Early, W. D. Va., 
July 22, 1935. The same judge continued an injunction after the present amend- 
ment was enacted. Shenandoah Milling Co. v. Early, W. D. Va., Sept. 23, 1935. 

45 “No recovery ... shall be made or allowed of ... any amount of any 
tax . . . which accrued before, on, or after the date of the adoption of this amend- 
ment ... unless . . . it shall be established . . . that neither the claimant nor any 
person .. . under his control . . . included such amount in the price of the ar- 
ticle . . . or passed on any part of such amount to the vendee . . . and that the 
price paid by the claimant . . . was not reduced by any part of such amount.” 
Agricultural Adjustment Act, § 21(d) (1), as amended by P. L. No. 320, 74th Cong., 
1st Sess. (1935) $30. Fora construction of this statute, see John A. Gebelein, Inc. 
v. Milbourne, D. Md., Oct. 1, 1935. 

46 Baltic Mills Co. v. Bitgood, (1935) 3 U.S. L. Weex 84 (D. Conn., Aug. 28, 
1935); G. B. R. Smith Milling Co. v. Thomas, (1935) 3 U. S. L. WEEK 83 (N. D. 
Tex., Sept. 20, 1935) ; Shenandoah Milling Co. v. Early, W. D. Va., Sept. 23, 1935; 
John A. Gebelein, Inc. v. Milbourne, D. Md., Oct. 1, 1935; Larabee Flour Mills Co. 
v. Nee, (1935) 3 U. S. L. WEEK 65 (W. D. Mo., Oct. 3, 1935) ; see Grosvenor-Dale 
Co. v. Bitgood, (1935) 3 U. S. L. Weex 84 (D. Conn., Sept. 26, 1935) ; Washburn 
Crosby Co. v. Nee, W. D. Mo., Oct. 3, 1935, petition for cert. filed, Oct. 14, 1935, 
Sup. Ct. Docket No. 514. 

Section 3224 was originally an amendment to a section which provided taxpayers 
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Elec. Mfg. Co.** was attacked. That case involved an attempt to 
recover illegally collected sales taxes under a statute which required, 
as a condition precedent to recovery, proof that the amount in issue 
had not been exacted from the purchaser.** The statute was held to 
afford due process of law, but the case was not considered in point in 
some of the processing tax cases upon the ground that proof of the 
incidence of a sales tax is, comparatively speaking, an easy task.*® On 
the other hand, courts which required “ extraordinary ” circumstances 
before issuing injunctions not only found the Jefferson case analogous 
authority, but also approved of the new amendments as presenting no 
particular difficulty of proof.°° Threatened multiplicity of suits is 
another ground of equitable jurisdiction which has influenced some 
courts to grant injunctions after the passage of the new amendments.™ 
Assuming, however, as is the fact, that litigation concerning the consti- 
tutionality of the tax has already begun, it is difficult to see why the 
taxpayer should not await the final determination of such litigation be- 
fore beginning a single suit for recovery. This, the expressed view of 
several courts,°? seems the more reasonable since the taxpayer would be 


with a remedy for illegal exactions. See Snyder v. Marks, 109 U. S. 189, 192 
(1883). See note 1, supra. From this, processors have argued that the prohibition 
would not obtain when an equivalent right of refund was not available. At least 
one court has mentioned this argument in granting an injunction. See John A. 
Gebelein, Inc. v. Milbourne, D. Md., Oct. 1, 1935; cf. Grosvenor-Dale Co. v. Bit- 
good, (1935) 3 U.S. L. WEEK 84 (D. Conn., Sept. 26, 1935). 

47 291 U.S. 386 (1934). 

48 45 Stat. 866, 26 U.S. C. A. § 2424 (1928). 

49 See John A. Gebelein, Inc. v. Milbourne, D. Md., Oct. 1, 1935. But cf. Stone, 

., dissenting, in Indian Motocycle Co. v. United States, 283 U. S. 570, 581 (1931). 

e alleged difficulty of proving that processing taxes have been absorbed was dis- 
cussed in Congress. See 79 Cong. Rec., July 12, 1935, at 11,529; id., July 18, 1935, 
at 11,832; id., July 19, 1935, at 11,919 et seg. The amendment seems to have origi- 
nated, however, in a desire to prevent unjust enrichment of processors who had 
passed on the amount of the tax. See H. R. Rep. No. 1757, 74th Cong., rst Sess. 
(Conference Committee, 1935) 32; cf. 79 Cong. Rec., July 11, 1935, at 11,455 et seq.; 
id., July 18, 1935, at 11,833; id., Aug. 13, 1935, at 13,476. Compare the use of the 
same theory in the statute regarding automobile accessory tax refunds. See Boyle 
Valve Co. v. United States, 38 F.(2d) 135, 137 (Ct. Cl. 1930); cf. United States 
v. Jefferson Elec. Mfg. Co., 291 U.S. 386, 402 (1934). Compare also cases involv- 
ing state taxes, where ambiguity or uncertainty of the legal remedy is held to jus- 
tify injunctive relief. Union Pac. R. R. v. Board of County Comm’rs, 247 U. S. 
282 (1918); Dawson v. Kentucky Distilleries & Warehouse Co., 255 U. S. 288 
(1921) ; Hopkins v. Southern Cal. Tel. Co., 275 U. S. 393 (1928); cf. Stewart Dry 
Goods Co. v. Lewis, 287 U. S. 9 (1932). 

50 Henrietta Mills v. Hoey, (1935) 3 U. S. L. Weex 32 (S. D.N. Y., Sept. 5, 
1935); Merkel, Inc. v. Rasquin, (1935) 3 U.S. L. Wreex 66 (E. D.N. Y., Sept. 5, 
1935); Queen City Cotton Co. v. Martin, D. Vt., Sept. 7, 1935; Meridian Grain & 
Elev. Co. v. Fly, S. D. Miss., Sept. 20, 1935. 

51 Cannon Mills v. Robertson, M. D. N. C., July 24, 1935; Luer Packing Co. v. 
Rogan, S. D. Cal., July 27, 1935; Bendixen Tobacco Co. v. Shaughnessy, N. D. N. Y., 
Aug. 15, 1935; Utica Knitting Co. v. Shaughnessy, N. D. N. Y., Aug. 15, 1935; cf. 
Hill v. Wallace, 259 U.S. 44, 62 (1922); Lee v. Bickell, 292 U. S. 415 (1934). 

52 Meridian Grain & Elev. Co. v. Fly, S. D. Miss., Sept. 20, 1935; Fisher Flour- 
ing Mills Co. v. Vierhus, C. C. A. 9th, Aug. 15, 1935; "ef. McCoy v. Corp. of Chilli- 
cothe, 3 Ohio 371 (1828); 1 Pomeroy, Equity _ JURISPRUDENCE (4th ed. 1918) 
§259. At the basis of much discussion phrased in terms of multiplicity of suits 
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unable to recover taxes collected until the Act had been declared un- 
constitutional. 

As to processing taxes accruing after August 24, 1935, Section 21(a) 
of the Agricultural Adjustment Act,>* as amended, denies specifically the 
right to enjoin processing taxes in language very similar to that of Sec- 
tion 3224. The present possibility that the Supreme Court may soon 
have occasion to construe Section 21(a) °* renders possible also a recon- 
sideration of the older statutory prohibition.** In making its decision, 
the Court will be faced by the compelling necessity for a clear opinion, 
positively espousing one interpretation and definitely banishing all 
others. But this alone, in the light of recent divergent interpretations 
of the statute, would seem to require a reconsideration of the entire 
policy underlying restrictions upon the taxpayer’s remedy by injunction, 
and, thus considered, the incongruity of the situation becomes apparent. 
The Supreme Court in considering the expediency of legislative policy 
would be acting in a law-making capacity. 


DETERMINING THE STATUS OF AN EXECUTOR WHO IS ALSO A TRUSTEE. 
— An executor is frequently named testamentary trustee of all or part 
of an estate,? thereby becoming a fiduciary in two distinct capacities.” 


may be the court’s fear of the irreparable injury which might result from the enor- 
mity of a delayed suit involving detailed proof of the incidents of literally thousands 
of transactions. Cf. Baltic Mills Co. v. Bitgood, (1935) 3 U. S. L. WEEK 84 
(D. Conn., Aug. 28, 1935). 

53 “No suit . . . shall be brought or maintained in any court if such suit .. . 
is for the purpose or has the effect . . . of preventing or restraining the assessment 
or collection of any tax imposed . . . under this title on or after the date of the 
—- of this amendment... .” P.L. No. 320, 74th Cong., rst Sess. (Aug. 24. 
1935) § 30. 

54 Petition for certiorari has been filed in a case, now before the Circuit Court of 
Appeals for the Eighth Circuit, in which the district court refused an injunction, 
holding processing taxes in question constitutional upon the ground that Congress 
had retracted, by the Amendments of Aug. 24, 1935, an improper delegation of its 
authority. Washburn Crosby Co. v. Nee, W. D. Mo., Oct. 3, 1935, petition for 
cert. filed, Oct. 14, 1935, Sup. Ct. Docket No. 514. 

55 Since the language of §21(a) does not differ substantially from that of 
Rev. Star. § 3224, it may be argued that Congressional acquiescence in the interpre- 
tation given the older statute would warrant a similar construction of the new 
enactment. Cf. Latimer v. United States, 223 U. S. 501, 504 (1912); Hecht v. 
reat 265 U.S. 144, 153 (1924). Cf. also 79 Cong. Rec., July 11, 1935, at 11,456; 

id., July 12, 1935, at 11,529. One court, however, has held that § 21(a), unlike 
§ 3224, admits of no exception whatever. Grosvenor-Dale Co. v. Bitgood, (1935) 
3 U.S. L. Weex 84 (D. Conn., Sept. 26, 1935). The court reasoned that the added 
restrictions on the legal remedy embodied in § 21(d) (1) showed a corresponding in- 
tent to narrow the equitable remedy by § 21(a) and that the fact that a multitude of 
injunction suits was being maintained at the time Congress passed the amendments 
tended to the same conclusion. 


1 The term executor is used as embodying also administrator c.t.a., and trustee 

as including guardian. 
RESTATEMENT, Trusts (1935) §6; 1 Bocert, Trusts AND TRUSTEES (1935) 
§ 12; 3 ScHouLer, Wits, ExecuTors AND ADMINISTRATORS (6th ed. 1923) § 1498; 
if WoERNER, AMERICAN LAw OF ADMINISTRATION (3d ed. 1923) §$§ 151, 177; 2 id. 
§ 229; Ames, Cases oN Trusts (2d ed. 1893) 73, n.4. The problem of double 
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His functions as executor and trustee may be successive, as in the case 
of an express trust idue of the estate, or simultaneous, as when 
a specific portion of the estate is to be segregated in trust. Since the 
duties of both offices are exercised by the same person, the questions of 
whether the two functions must be kept separate, and, if so, what is 
necessary for the distinction, have raised many perplexing problems.* 

When the assets have been wrongfully depleted by the fiduciary, he 
clearly is liable to the beneficiaries. For full protection of the latter, \ 
however, it is usually necessary to resort to sureties, which may have 
been furnished for either or both capacities. Although the courts are © 
astute to favor the interests of the beneficiaries, this inclination is mod- 
erated by the necessity of dealing fairly with the sureties. Manifestly, 
therefore, it must be decided whether a change to the status of trustee 
has occurred; the determining whet te to 
effect the metamorphosis. Most courts are agreed that as to funds first 
received as executor, liability in Capacity continues until some no- 
torious, unequivocal act indicates a change,* but that, thereafter, the 
executor’s surety is relieved from liability.® } Thus, in Roach’s Estate,® 
the executor was named trustee of the entire estate for the benefit of 
minor children, and given authority to invest. After all of the testator’s 
debts had been paid, the fiduciary ceased to file executor’s accounts and 
invested recklessly. The sureties of the executor were held liable for 
the shrinkage of funds, although all executorial duties had ceased prior 
to the loss, on the ground that the failure to file executor’s accounts 
was not action open and decisive enough to indicate a shift in status. 
It would seem that the sufficiency of particular acts to effect a change 
of rdéle should depend upon the circumstances of the particular case.’ 
Judicial discharge of the executor,® and continued open investment with- 
out objection from competent beneficiaries who were aware of the ac- 


commissions is not considered herein. For discussions of that subject see Notes 
(1932) 7 St. Joun’s L. Rev. 118, (1933) 42 Yate L. J. 771, (1935) 44 id. 523, 
(1933) 84 A. L. R. 667; (1916) 30 Harv. L. Rev. 189; 4 Bocrert, Trusts AND 
‘TRUSTEES (1935) $978. 

3 See 3 Bocert, Trusts AND TRUSTEES (1935) $583; 1 PERRY, TRUSTS AND 
TRUSTEES (7th ed. 1929) § 263; Scorr, CAsEs on Trusts (2d ed. 1929) 121n. 

4 Ellyson v. Lord, 124 Iowa 125, 99 N. W. 582 (1904); Cluff v. Day, 124 N. Y. 
195, 26 N. E. 306 (1891); Joy v. Elton, 9 N. D. 428, 83 N. W. 875 (1900); cf. 
Hobbs v. Cunningham, 273 Mass. 529, 174 N. E. 181 (1930). See 3 Bocert, Trusts 
AND TRUSTEES (1935) § 583. 

5 Freeman v. Brown, 115 Ga. 23, 41 S. E. 385 (1902) ; Kemp v. Estate of Brock, 
96 Vt. 347, 119 Atl. 396 (1923); see Note (1884) 51 Am. Dec. 519, 522-23. A 
dictum that thereafter failure to account to the probate court would be a breach 
of the executor’s bond seems to be incorrect. See Probate Court of Newport v. 
Hazard, 13 R.I. 1, 2 (1880). 

6 50 Ore. 179, 92 Pac. 118 (1907). 

7 See 3 Bocert, Trusts AND TRUSTEES (1935) §$ 583; Hu, TRUSTEES (1845) 
ere Note (1908) 16 L. R. A. (N.S.) 205, 2 

8 See Cluff v. Day, 124 N. Y. 195, 205, 26 N. E. 306, 308 (1891) ; Bellinger v. 
Thompson, 26 Ore. 320, 339, 37 Pac. 714, 718 (1894) ; cf. State \ v. Noll, 189 S. W. 
582 (Mo. 1916). 
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tivity ° would seem to be effective. But the mere cessation of executor 
functions,’° and even a court order which directs a transfer to oneself 
as trustee have been declared insufficient." 

Certain jurisdictions which require trustees to give bond have more 
limited criteria when loss to the beneficiaries is threatened. Since only 
a bonded trustee_i r, these courts make the sureties upon the 
exécutor’s bond responsible for all shrinkage prior 1 The Turnishing of 
Wi capacity as trustee. In Newcomb v. Williams the 
Massachusetts court held that, since trustee bond was required by 
statute, the sureties of coexecutors were liable although one of the 
executors had refused trusteeship of the residue and the other had 
handled the funds long after all debts had been paid. No discharge 
could be predicated upon turning the sum over to an unbonded trustee, 
and to do so was considered a breach of duty as executor.1* And the 
Wisconsin court in Karel v. Pareles * reached the same result upon the 
ground that title could not vest in the fiduciary as trustee until bond 
as such was given. Clearly the statutory requirement of bond for 
trustees makes such a result a logical necessity, and no unusual burden 
is imposed upon the executor’s sureties *° even though later unequivocal 
acts may have effected a change of status.*® 

A third view is represented by decisions holding that a change of 
status takes place by operation of law whenever a person holds funds 


9 See Cluff v. Day, 124 N. Y. 195, 205, 26 N. E. 306, 308 (1891) ; cf. Cranson v. 
Wilsey, 71 Mich. 356, 359, 39 N. W. 9, 10 (1888). If the investments are listed 
as executorial transactions, the rule may be otherwise. Joy v. Elton, 9 N. D. 428, 
83 N. W. 875 (1900). But cf. Freeman v. Brown, 115 Ga. 23, 41 S. E. 385 (1902). 
Investments have been held to be acts sufficient to justify binding the trustee’s 
surety. United States Fidelity & Guaranty Co. v. Wood, 35 Ohio App. 224, 172 
N. E. 383 (1929). 

10 Jn re Higgins’ Estate, 15 Mont. 474, 39 Pac. 506 (1895); see Hall v. Cushing, 
9 Pick. 395, 408 (Mass. 1830); cf. Jones v. Atchison, T. & S. F. R. R., 150 Mass. 
304, 23 N. E. 43 (1889) ; see cases cited note 4, supra. 

1 Bellinger v. Thompson, 26 Ore. 320, 37 Pac. 714 (1894); cf. Story’s Adm’r 
Hall, 86 Vt. 31, 83 Atl. 653, 40 L. R. A. (N.s.) 1136 (1912). Such an order wilted 
definitive, but since it is not always based upon an approved account, it affords 
little protection. Cf. Story’s Adm’r v. Hall, supra. Nor is it approval of an actual 
setting aside of the funds. Ellyson v. Lord, 124 Iowa 125, 99 N. W. 582 (1904). 
Contra: Barker v. Stanford, 53 Cal. 451 (1879). 

12 g Metc. 525 (Mass. 1845). 

18 This seems to be the settled rule in Massachusetts. White v. Ditson, 140 Mass. 
351, 4 N. E. 606 (1885); cf. Massachusetts Institute of Technology v. Attorney 
General, 235 Mass. 288, 126 N. E. 521 (1920). 

14 161 Wis. 598, 155 N. W. 152 (1915) ; see 1 Perry, TRUSTS AND TRUSTEES (7th 
ed. 1929) §§$ 262-63. 

15 Usually an executor’s sureties are held liable only for his breach of duty as 
executor. Hinds v. Hinds, 85 Ind. 312 (1882) ; Im re Quimby, 84 N. J. Eq. I, 92 Atl. 
56 (Ch. 1914). And if the funds are received as trustee only, the executor’s surety 
is under no obligation. Perkins v. Lewis, 41 Ala. 649 (1868) ; People v. Petrie, 191 
Ill. 497, 61 N. E. 499 (1901). Change of capacity is of course immaterial if the bond 
in terms covers all acts. Walker v. Potilla, 75 Tenn. 499 (1881). Or if by statute 
the executor’s bond is made liable for default i in either capacity. Porter v. Moores, 
4 Heisk. 16 (Tenn. 1871). 

16 See cases cited notes 4 and 5, supra. 
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in one capacity and is under a duty to turn them over to himself in an- 
other capacity.” Thus in State v. Cheston ** the estate was left in trust 
to executors, with power to carry on the testator’s business and invest 
the profits. Bond was furnished as executors, and two accounts ap- 
proved after all debts had been paid. The fiduciaries managed the estate 
for many years thereafter, always purporting to act as executors. No 
final accounts were filed, nor were bonds as trustees given. The surety 
of an executor was held not liable for shrinkage of the estate on the 
reasoning that a shift in status was automatic as soon as the payment 
of debts made a transfer to themselves as trustees the fiduciaries’ only 
remaining duty as executors, and the loss occurred thereafter. Although, 
when no loss to the beneficiaries is threatened, this rule might well be 
used to determine such formal questions as the capacity to sue,’® it 
seems inequitable to use a fiction to deprive them of security.*° More- 
over, it would exclude the possibility of sureties being held jointly liable 
on the ground that the fiduciary’s conduct was a wrong in both capaci- 
ties.21_ The majority rule, which requires some clear action to indicate 
a change of status, seems preferable also when sureties both as executor 
and as trustee are involved.”? -It would avoid the possibility, inherent 


17 Woolley v. Price, 86 Md. 176, 37 Atl. 644 (1897); State v. Hearst, 12 Mo. 365 
(1849) ; Anderson v. Earle, 9 S. C. 460 (1877) ; see Note (1908) 16 L. R. A. (N.s.) 
205, 209; 1 WOERNER, Op. cit. supra note 2, at §177. The doctrine sometimes raises 
only a presumption of transfer. Givens v. Flannery, 105 Ky. 451, 49 S. W. 182 
(1899) ; see 3 SCHOULER, Op. cit. supra note 2, at § 2074. As such it is rebutted by 
accounts which indicate no change of status. Wilson v. Wilson, 17 Ohio St. 150 
(1866). But cf. State v. Cheston, 51 Md. 352 (1879). 

18 51 Md. 352 (1879). 

19 See p. 120, infra. Thus failure for many years to account as executor should 
not relieve the fiduciary of paying interest. Stamp v. Parrish, 15 Ky. L. Rep. 55 
(1893). And such delay estops the fiduciary from objecting to the jurisdiction of 
equity to require an account as trustee. Wooden v. Kerr, 91 Mich. 188, 51 N. W. 
937 (1892); cf. Cranson v. Wilsey, 71 Mich. 356, 39 N. W. 9 (1888) (must account 
as executor if thus sued). Third:persons may also be protected. Exercise of an 
executor’s power of sale after administration duties end passes good title to a bona 
fide purchaser, although as to sureties the fiduciary was a trustee. Lark v. Linstead, 
2 Md. Ch. 162 (1850) ; see Moberley’s Guardian v. Mount Sterling Nat. Bank, 187 
Ky. 403, 411, 219 S. W. 423, 426 (1920) ; cf. Jones v. Atchison, T.& S. F. R. R., 150 
Mass. 304, 23 N. E. 43 (1889). But cf. Tennessee Chem. Co. v. Jones, 171 Ga. 150, 
154 S. E. 791 (1930) ; Schlickman v. Citizens’ Nat. Bank, 139 Ky. 268, 129 S. W. 
823 (1910). 

20 But it has been so applied. State v. Cheston, 51 Md. 352 (1879); cf. War- 
field v. Brand’s Adm’r, 13 Bush 77 (Ky. 1877). 

21 When the fiduciary, as executor, had wasted $40,000 of an $80,000 estate 
and had turned the fund over to himself as trustee at a valuation of $80,000, 
the Massachusetts court held the sureties in both capacities jointly liable for 
$40,000. Brigham v. Morgan, 185 Mass. 27, 69 N. E. 418 (1904). Contra: 
Estate of Thompson, 212 Wis. 172, 248 N. W. 167 (1933). The former hold- 
ing seems incorrect, since a lack of proof that the trustee’s falsified accounts 
caused loss prevented any true estoppel against his sureties in that capacity, and the 
court expressly refused to base its holding upon the trustee’s failure to collect the 
full amount. If, however, because of the subsequent insolvency of the executor’s 
surety, the act of the trustee had caused loss to the beneficiaries, a joint liability © 
would not seem to be unjust. But cf. Estate of Thompson, supra. 

22 Estate of Thompson, 212 Wis. 172, 248 N. W. 167 (1933); see Story’s 
Adm’r v. Hall, 86 Vt. 31. 40, 83 Atl. 653, 657 (1912). 


120 HARVARD LAW REVIEW [Vol. 49 


in transfer by operation of law, of exonerating one surety in spite of 
the nonfeasance or active wrong of his principal. Nevertheless, some 
courts have held that transfer by operation of law has shifted the risk 
when sureties were present in both capacities.”* 

When the loss to the estate has not been caused by the fiduciary’s 
wrongdoing, at least one court has refused to impose liability upon him 
or his sureties, although he had not formally separated his actions as 
executor and trustee. In Springfield Nat. Bank v. Couse,** an executor, 
before qualification as trustee, made bona fide non-negligent investments 
which declined in value before he had accounted as executor. Despite 
settled authority that an executor’s office continues until a notorious 
and authoritative act of change,?> the Massachusetts court refused to 
impose liability as executor upon the ground that the investments made 
and the manner of making them were eminently proper for a trustee, 
and the fact that no formal assumption of that capacity had been made 
did not affect or cause the loss.2° This decision seems reasonable, since 
the beneficiary should be entitled at most to the sum of care, judgment, 
and good faith imposed upon the two capacities.?” 

When no loss to the estate or the trust is involved, the requirement 
of a formal distinction between acts done as executor and those per- 
formed as trustee seems to be less stringent. If the fiduciary brings 
action for instructions, many courts are inclined to advise definitive acts 
to separate the two functions.** Formalities may be disregarded, how- 
ever, when the question is one such as ability to sue,?® the duty to ac- 
count upon the fund,*° technical irregularity of account,*' or the right 


23 Ruffin v. Harrison, 81 N. C. 208 (1879); Coleman v. Smith, 14 S. C. 511 
(1880) ; cf. In re Scott’s Account, 36 Vt. 297 (1863); see 2 WOERNER, Op. cit. supra 
note 2, at §255. But see State v. Beardsley, 77 Fla. 803, 814, 82 So. 794, 798 
(1919). See also cases cited note 19, supra. If the loss has already occurred when 
the duty arises, transfer of liability does not take place. 2 WOERNER, oP. cit. supra 
note 2, at $255. But cf. 3 ScCHOULER, op. cit. supra note 2, at 2009, nn. 4, 5. 

24 192 N. E. 529 (Mass. 1934). 

25 Newcomb v. Williams, 9 Metc. 525 (Mass. 1845); White v. Ditson, 140 
Mass. 351, 4 N. E. 606 (1885) ; see Hall v. Cushing, 9 Pick. 395, 408 (Mass. 1830). 
But cf. First Nat. Bank of Boston v. Truesdale Hospital, 192 N. E. 150 (Mass. 1934). 

26 Cf. Mooers v. Greene, 274 Mass. 243, 174 N. E. 340 (1931). In Maine, if 
the act, although bona fide, was in contravention of the terms of the trust, the 
fiduciary i is apparently liable as executor. Williams v. Cushing, 34 Me. 370 ( 1852). 

27 Cf. Duffy v. McHale, 35 R. I. 16, 85 Atl. 36 (1912). See 3 Bocert, Trusts 
AND TRUSTEES (1935) § 541; 1 PERRY, Trusts AND TrusTEEs (7th ed. 1929) § 263; 
3 SCHOULER, op. cit. supra note 2, at § 2267. 

28 E.g., In re Higgins, 15 Mont. 474, 39 Pac. 506 (1895). Similarly, definitive 
acts are recommended when suit for account is instituted in the probate court. 
In re Sanborn’s Estate, 109 Mich. 191, 67 N. W. 128 (1896). 

29 Goodsell v. McElroy Bros. Co., 86 Conn. 402, 85 Atl. 509 (1912). But 
when bond is required of trustees by statute, it would seem that no power to 
sue in that capacity exists before bond is given. Cf. Deering v. Adams, 37 Me. 
264 (1853) (20 year failure to give bond held disclaimer of trust). 

80 Wooden v. Kerr, 91 Mich. 188, 51 N. W. 937 (1892) (accounts as executor 
delayed, liability as trustee) ; Cranson v. Wilsey, 71 Mich. 356, 39 N. W. 9 (1888) 
(same, liability as executor) ; cf. Stamp v. Parrish, 15 Ky. L. Rep. 55 (1893). 

1 Lannin v. Buckley, 256 Mass. 78, 152 N. E. 71 (1926); Duffy v. McHale, 
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to hold and transfer as trustee.*? Indeed, in some situations, such as 
that of a dry trust, no qualification as trustee is necessary for the ex- 
ercise of trust powers.** Thus, the New York courts have evolved a 
new type of fiduciary, the “ executor-trustee ”, to describe this anom- 
aly.** Although such a combination without distinction is apt to cause 
confusion,** it is helpful in simple estates, since it eliminates the expense 
of double accounts.** In all similar situations, since the only danger 
of loss to beneficiaries or sureties could come from the impossibility of 
judicial supervision of combined accounts in a complex estate, the 
decision as to how much distinction should be preserved may safely be 
left to the discretion of the court.** 

In deciding whether the assets should be taxed as an estate or as a 
trust, the question of whether the fiduciary is responsible for a loss is im- 
material. It is necessary, however, to fix the time of change, and for 
purposes of convenience the requirements have been formalized. Thus, 
in Wapello County Sav. Bank v. Keokuk County,** the court admitted 
that the actions of the fiduciary in investing funds and paying over in- 
come, apparently pursuant to the terms of a testamentary charitable 


35 R. I. 16, 85 Atl. 36 (1912) ; Matter of McDowell, 184 App. Div. 646, 172 N. Y. 
Supp. 658 (3d Dept. 1918). 

32 Massachusetts Institute of Technology v. Attorney General, 235 Mass. 288, 
126 N. E. 521 (1920). A delivery to the beneficiary was held proper, although 
admittedly no change of status had taken place as regarded taxability or liability 
of executors’ sureties. 

33 Bemis v. Fletcher, 251 Mass. 178, 146 N. E. 277 (1925) (dry trust) ; Brewster 
v. Mack, 69 N. H. 52, 44 Atl. 811 (1896) (active duties) ; Scott v. West, 63 Wis. 
529, 24 N. W. 161 (1885) (same) ; cf. In re Caswell’s Will, 197 Wis. 327, 222 N. W. 
235 (1928). 

34 The terminology is apparently an outgrowth of the New York rule as to 
double commissions. See Matter of Galloway, 139 Misc. 183, 187-88, 248 N. Y. 
Supp. 153, 159-60 (Surr. Ct. 1931) ; cases cited note 2, supra. 

85 In Matter of McDowell, 178 App. Div. 243, 164 N. Y. Supp. 1024 (3d Dept. 
1917), a mistrial resulted because both beneficiaries and fiduciary had a mistaken 
theory as to the duties and powers of an “ executor-trustee”. An attempted separa- 
tion of accounts, however, resulted in even more confusion. Matter of McDowell, 
184 App. Div. 646, 172 N. Y¥. Supp. 658 (3d Dept. 1918). 

36 When the transactions have been complex, separate accounts are required 
for proper judicial supervision. Matter of Hopson, 213 App. Div. 395, 211 N. Y. 
Supp. 128 (4th Dept. 1925). But if separate accounts merely cause confusion, they 
are disapproved. See Matter of McDowell, 184 App. Div. 646, 647, 172 N. Y. Supp. 
658, 659 (3d Dept. 1918). No case has been found which would enable the fiduciary 
to determine satisfactorily which type of estate he is handling. The probate court 
has jurisdiction of the “ executor-trustee” account. Matter of Flint, 148 Misc. 
474, 266 N. Y. Supp. 392 (Surr. Ct. 1933), rev’d on other grounds, 240 App. Div. 
217, 269 N. Y. Supp. 470 (2d Dept. 1934). But if a transaction is listed which 
could properly be done only as trustee, it is presumed to have been done in that 
phase of the dual capacity. Matter of McDowcll, 178 App. Div. 243, 164 N. Y. 
Supp. 1024 (3d Dept. 1917). 

87 Thus, the fiduciary may be a trustee to the beneficiary but an executor to 
a bona fide third person dealing with him as such. Fesmire v. Shannon, 143 Pa. 
201, 22 Atl. 898 (1891). But cf. Vohmann v. Michel, 109 App. Div. 659, 96 N. Y. 
Supp. 309 (2d Dept. 1905), rev’d om other grounds, 185 N. Y. 420, 78 N. E. 156 
(1906). Although the result appears to be anomalous, it achieves justice. See 1 
Perry, Trusts AND TrusTEEs (7th ed. 1929) 474, n.73. 

38 209 Iowa 1127, 229 N. W. 721 (1930). 
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trust, might easily estop him were he sued as trustee. Nevertheless, 
the assets were held to be taxable as an estate until the executor was dis- 
charged by the probate court. Statutes which require specified acts 
before the transformation to trusteeship, for instance notice to the 
assessors and an order of the probate court, tend to emphasize the for- 
mality in regard to taxation.*® Nevertheless, at least one jurisdiction 
has applied transfer by operation of law in denying the right to tax.*° 
The establishment of specific testamentary trusts, as distinguished 
from trusts of a fraction or all of the residue, necessitates an inquiry 
as to segregation as well as to the capacity of the fiduciary.*t A definite 
fund or investment must be irrevocably so separated from the mass of 
the estate that thereafter the beneficiary can easily identify it and the 
trustee cannot use it for other purposes without detection.** Mere men- 
tal determination obviously fails to meet these requirements,** but what 
amounts to a segregation cannot be reduced to any settled formula.** 
The situation is governed by the general rules applicable to the creation 
of a trust, and it does not seem to be materially affected by the fact that 
the functions of executor and trustee are joined in a single person.*® 


SPECIFIC PERFORMANCE OF CONTRACTS FOR A CONTROLLING INTEREST 
IN A CoRPORATION. — Specific performance of a contract to sell stock is 
often sought upon the ground that the transaction will involve a transfer 


89 E.g., Mass. ANN. Laws (Lawyer’s Co-op., 1933) c. 59, § 18; Welch v. Boston, 
211 Mass. 178, 97 N. E. 893 (1912) (notice to assessors insufficient) ; cf. Hardy v. 
Inhabitants of Yarmouth, 6 Allen 277 (Mass. 1863) (final account insufficient 
unless notice also given). 

40 State v. Beardsley, 77 Fla. 803, 82 So. 794 (1919), (1920) 29 YALE L. J. 467. 

41 The two situations are present in the same case when both the fact of 
segregation and the right to hold the segregated fund are questioned. First Nat. 
Bank of Boston v. Truesdale Hospital, 192 N. E. 150 (Mass. 1934). The com- 
plainant naturally argued that no effective segregation is possible until the fiduciary 
was qualified as trustee to hold the fund. When the only question is the fiduciary’s 
liability to pay interest, little or no manifestation of segregation is necessary. 
Eliott v. Sparrell, 114 Mass. 404 (1874). 

42 Sheffield v. Parker, 158 Mass. 330, 33 N. E. 501 (1893). Hence the register- 
ing of an intent to hold is not binding on the beneficiaries. Sherman v. Jerome, 
120 U. S. 319 (1887). But no doubt the fiduciary would be estopped from deny- 
ing the segregation if the beneficiaries sought to establish it. Cf. Wooden v. Kerr, 
91 Mich. 188, 51 N. W. 937 (1892). After the establishment of the trust, it is 
entirely distinct from the estate. And shrinkage of value cannot be replenished 
from the estate. First Nat. Bank of Boston v. Truesdale Hospital, 192 N. E. 150 
(Mass. 1934); see Hubbard v. Lloyd, 6 Cush. 522, 524 (Mass. 1850); cf. In re 
Brown 112 N. J. Eq. 499, 164 Atl. 692 (Prerog. Ct. 1933). 

#8 Miller v. Congdon, 14 Gray 114 (Mass. 1859). The question was squarely 
raised by a stipulation that the fiduciary’s statements of intent were to be taken 
as absolute truth. See id. at 116. 

44 A formal change of accounts would seem sufficient if the estate is as large 
as the indicated trust fund when the accounts are approved. Crocker v. Dillon, 
133 Mass. 91 (1882) (no bond required); Kemp v. Brock’s Estate, 96 Vt. 347, 
119 Atl. 396 (1923); cf. Sheffield v. Parker, 158 Mass. 330, 33 N. E. sor (1893) 
(investments accounted for only as executor, held no segregation). 

45 Transfer by operation of law seems particularly pernicious in this connec- 
tion. There is no definite fund specified as the res of the trust, nor can the bene- 
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of corporate control. The influence of this factor upon the final decision 
is seldom clear, however, since equity’s conclusions are generally the cu- 
mulative product of multiple considerations. Thus when corporate con- 


trol influences the granting of specific performance, either the unavaila- 


bility of other stock or such uncertainty in the value of the stock involved . 


that an assessment of damages would be mere conjecture usually con- 
tributes to the result.” 

As a general rule, the complainant who has contracted to purchase a 
numerical majority of a corporation’s stock will be able to secure specific 
performance of his contract.* Inherent in such situations is not only a 
transfer of control from the defendant to the plaintiff, but also the fact 
that the total amount of stock to be delivered under the contract cannot 
be procured except from the defendant. Therefore, although a court 
may recognize in granting specific performance that the value of cor- 
porate control is too speculative for a jury’s estimate of damages to be 
anything more than a haphazard guess,‘ the ever present fact that suffi- 
cient additional stock to satisfy the contract is not available elsewhere 
renders a definitive appraisal of the influence of control in this situation 
impossible. 


ficiary bind the executor’s surety for loss. But see Givens v. Flannery, 105 Ky. 451, 
454, 49 S. W. 182 (1899) ; cf. Anderson v. Earle, 9 S. C. 460 (1877). 


1 Cf., e.g., Newton v. Wooley, tos Fed. 541 (C. C. E. D. Ark. 1900); see 
PoMERoy, SPECIFIC PERFORMANCE OF CoNnTRACTS (3d ed. 1926) §§ 35-46. Specific 
performance of contracts for the purchase of stock, in general, is rarely based upon 
a single ground. See Notes (1901) 50 L. R. A. 501, (1923) 22 A. L. R. 1032; 
PoMEROY, op. cit. supra, at § 19. : 

2 E.g., Henry L. Doherty & Co. v. Rice, 186 Fed. 204 (C. C. M. D. Ala. 1910) ; 
cf. Rumsey v. New York & Pa. R. R., 203 Pa. 579, 53 Atl. 495 (1902). A court may 
refer to the value of stock as “ uncertain ” to indicate not only the uncertainty in 
value which results from the speculative nature of the enterprise represented, but 
also to signify that other stock is unavailable upon the market and therefore has 
no established market value. Cf., e.g., Wait v. Kern River Min. Mill. & Developing 
Co., 157 Cal. 16, 106 Pac. 98 (1909) ; Safford v. Barber, 74 N. J. Eq. 352, 70 Atl. 371 
(Ch. 1908) ; see Note (1923) 22 A. L. R. 1032, 1041-45. 

8 Henry L. Doherty & Co. v. Rice, 186 Fed. 204 (C. C. M. D. Ala. 1910); 
Northern C. R. R. v. Walworth, 193 Pa. 207, 44 Atl. 253 (1899) ; cf. Shore v. Union 
Drug Co., 18 Del. Ch. 74, 156 Atl. 204 (1931). But cf. Electric Management & 
Engineering Corp. v. United Power & Light Corp., 19 F.(2d) 311 (C. C. A. 8th, 
1927); Rimes v. Rimes, 152 Ga. 721, 111 S. E. 34 (1922); Ryan v. McLane, 91 Md. 
175, 46 Atl. 340 (1900). Some cases allow specific performance upon the theory 
that the sale of the stock amounted to a sale of an entire business or a sale of realty. 
Perin v. Megibben, 53 Fed. 86 (C. C. A. 6th, 1892) ; Moloney v. Cressler, 236 Fed. 
636 (C. C. A. 7th, 1916); Burton v. Shotwell, 13 Bush 271 (Ky. 1877) ; Leach v. 
Fobes, 11 Gray 506 (Mass. 1858); Cape Girardeau-J. I. Ry. v. Light & Develop- 
ment Co. of St. Louis, 277 Mo. 579, 210 S. W. 361 (1919); Lathrop v. Columbia 
Collieries Co., 70 W. Va. 58, 73 S. E. 299 (1911) ; cf. Tri-State Terminal Co. v. Wash- 
ington Wheat Growers Ass’n, 134 Wash. 519, 236 Pac. 75 (1925); see Pound, Prog- 
ress of the Law: Equity (1920) 33 Harv. L. Rev. 420, 431. Although cases directly 
raising this point are not numerous, it may fairly be inferred that other jurisdictions 
which have specifically enforced contracts for a controlling interest when the stock 
was unavailable elsewhere would reach the same result in this situation. See cases 
cited notes 10, 11, infra. 

4 See Northern C. R. R. v. Walworth, 193 Pa. 207, 213-14, 44 Atl. 253, 255 
(1899). See also cases cited note 10, infra. 
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O’Neill v. Webb,* a case in which the plaintiff had contracted to pur- 
chase an amount of stock which would make his holding equal to one 
half of the total number of shares outstanding, manifests an unusual ap- 
preciation of the practical significance of corporate management through 
stock ownership. The court granted specific performance, relying 

» squarely upon the fact that, armed with one half of the stock, the com- 
plainant would be able to check any corporate action which he considered 
detrimental. The value of this power, the court thought, could scarcely~ 
be determined by a jury. (Similar reasoning would seem to allow specific 
performance of a contract whereby the complainant sought to divest him- 
self of corporate control and its attendant responsibilities, even in those 
jurisdictions which repudiate the artificial symmetry of affirmative 
mutuality.) 

When, however, a complainant owning 40 per cent of a corporation’s 
stock seeks specific performance of a contract to buy an additional 11 per 
cent from the defendant, the case is not so clear.? In Rimes v. Rimes,® the 
Georgia court, confronted by a similar situation, refused equitable relief 
in the absence of an affirmative showing that the same amount of an. 
was unavailable upon the market. The force of this decision is consid- ) 
erably weakened, however, by the fact that the court also relied upon the | / 
ground that contracts for the control of a corporation were not properly 
the subject of equitable relief, since they violated public policy.? In 
Nason v. Barrett,° the complainant, who was competing with a third 
party for control of a corporation, contracted to buy from the defendant 
the small amount of stock necessary to establish his control. Pointing 
out that other stock was unavailable as a result of the struggle for con- 


5 78 Mo. App. 1 (1899). Accord: Hirschman v. Casey, 121 Neb. 471, 237 N. W. 
584 (1931); Light v. Kleinginna, 107 N. J. Eq. 149, 152 Atl. 1 (Ch. 1930) ; cf. Sher- 
man v. Herr, 220 Pa. 420, 69 Atl. 899 (1908). But cf. Newton v. Wooley, 105 Fed. 
541 (C. C. E. D. Ark. 1900). 

6 Contra: Baker Mach. Co. v. United States Fire Apparatus’ Co., 11 Del. Ch. 
386, 97 Atl. 613 (1916). But cf. Starliper v. Gray, 136 Tenn. 562, 190 S. W. 553 
(1916) ; Bumgardner v. Leavitt, 35 W. Va. 194, 13 S. E. 67 (1891); CHAFEE AND 
Smupson, Cases on Equity (1934) 319-20. 

7 Naturally, this discussion will apply whenever the complainant contracts to 
purchase less than a numerical majority of the corporation’s stock, which, when 
added to his original holdings, will be sufficient to give him majority control. 

8 152 Ga. 721, 111 S. E. 34 (1922). Cf. Francis v. Medill, 16 Del. Ch. 129, 14 
Atl. 697 (1928). 

® See 152 Ga. at 722, 111 S. E. at 35. See cases cited note 25, infra. No case 
involving control has been found in which specific performance was denied solely 
upon the ground that the stock was available elsewhere. 

10 140 Minn. 366, 168 N. W. 581 (1918). Accord: Henry L. Doherty & Co. v. 
Rice, 186 Fed. 204 (C. C. M. D. Ala. 1910) ; Sherwood v. Wallin, 1 Cal. App. 532, 82 
Pac. 566 (1905) ; Johnson v. Johnson, 87 Colo. 207, 286 Pac. 109 (1930) ; Rumsey v. 
New York & Pa. R. R., 203 Pa. 579, 53 Atl. 495 (1902) ; Norristown Traction Co. v. 
Slingluff, 7 Montg. Co. L. Rep. 83 (Pa. 1891); see Wood v. Kansas City Home 
Tel. Co., 223 Mo. 537, 550-51, 123 S. W. 6, 10 (1909) ; Whiting v. Enterprise Land 
& Sheep Co., 265 Mo. 374, 380, 177 S. W. 589, 591 (1915) ; Hubbard v. George, 81 
W. Va. 538, 541, 94 S. E. 974, 976 (1918); cf. Comings v. Powell, 97 Vt. 2386, 
122 Atl. 591 (1923). 


1935] NOTES 125 


trol,"* and that the value of control was too speculative for monetary as- 
sessment,” the Minnesota court granted specific performance. These 
and similar cases '* seem to indicate that the presence of an element of 
corporate control does not necessarily establish the inadequacy of dam- 
ages. Ifcontrol may be purchased in the open market, pecuniary dam- 
ages for the breach may be adequate, since the jury may include both the 
expense and delay in acquiring the stock and the loss which might result 
from a temporary deprivation of control. Nevertheless, the practical 
approach used by the court allows an inference that the complainant 
would be entitled to specific performance *° were he to show clearly that 
it is practically impossible for him to obtain enough stock for control {not 
because such stock is held by the defendant, but rathebecause the neces- 
sary shares are included in the residuum of stock outstanding which is 
not upon the market *° or which, because of the inflationary effect of 
heavy purchasing, is offered only at a prohibitive price.* The fact that 


the complainant will secure control of the corporation through the con- _ 


tract would seem most significant when, as far as the other factors are 
concerned, the court remains doubtful whether damages would be ade- 
quate. Then the factor of control might well operate as a makeweight, 
resolving the court’s doubts in favor of the granting of specific per- 
formance.'® 

Although thus far it has been assumed that control of a corporation 
will depend upon the ownership of a majority of the voting stock, it is 
generally recognized that one may secure de facto control of many large 
corporations with substantially less than 51 per cent of the shares.’® If 
the defendant has agreed to sell to the complainant a comparatively small 
percentage of the corporation’s total stock, which, nevertheless, repre- 
sents de facto control of the corporation, the element of control involved 
may determine the granting of specific performance. To acquire the 


11 Consistently, Schmidt v. Pritchard, 135 Iowa 240, 112 N. W. 801 (1907), held 
the complainant entitled to a pro rata share of new stock issued by a corporation 
against an opposing faction which was withholding the stock in an attempt to wrest 
control from him. 

12 But cf. Rigg v. Reading & S. W. St. Ry., 191 Pa. 298, 43 Atl. 212 (1899) ; see 
Ryan v. McLane, 91 Md. 175, 189, 46 Atl. 340, 344 (1900). 

18 See cases cited note 10, supra. 

14 Cf, Fidelity-Phila. Trust Co. v. Simpson, 293 Pa. 577, 143 Atl. 202 (1928), 
(1930) 28 Micn. L. Rev. 1054; Witham v. Cohen, 100 Ga. 670, 28 S. E. 505 (1897). 

15 One may deduce from the cases on this subject that the vendee is more likely 
to be granted specific performance when his vendor owns a large holding of stock 
in the corporation. And the vendee seems to be in a more favorable position where 
he already owns a large block of the stock, or where the contract calls for a larger 
percentage of the total amount of stock outstanding. 

16 Cf, Bronsdon v. Shupe, 98 N. J. Eq. 67, 129 Atl. 755 (Ch. 1925), aff'd, 99 N. J. 
res 4% 131 Atl. 921 (1926); Waddle v. Cabana, 220 N. Y. 18, 114 N. E. 1054 

1917). 
AND Means, THE MoperRN CORPORATION AND PRIVATE PROPERTY 
1932) 243-44. 

18 See PomEROY, SPECIFIC PERFORMANCE OF Contracts (3d. ed. 1926) § 19, n.(a). 

19 See BERLE AND MEANS, Op. cit. supra note 17, at 69-125; BONBRIGHT AND 
Means, THE Hotprnc Company (1932) 12-18, 31, 147-48. 
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same amount of stock from scattered holders may consume so much time 
that the complainant’s purpose in securing immediate control will be de-;~ 
feated. Moreover, the inflationary effect of constant buying would tend— 
to make the price of control unreasonable.”° As a practical matter, dam- 
ages would seem utterly inadequate for the loss of the complainant’s con- 
tract and, although the point does not seem to have been raised directly, 
a court might well grant equitable redress.2* And when a complainant 
who possesses de facto control of a corporation contracts with the de- 
fendant for a sufficient number of shares to give him mathematical con- 
trol, it would seem that the difference in security of position thus to be 
obtained will be no less conjectural than the value of mathematical 
control.?” 
other possible situation relating to stock-purchase contracts appar- 
ently has not_yet been adjudicated. The complainant may contract to 
purchase small amounts of stock from several independent vendors, the 
sum total of the stock to be supplied aggregating a majority of the out- 
standing shares. Prima facie, a refusal of one of the vendors to deliver 
his quota (e.g., 10 per cent of all corporate shares) would not entitle the 
complainant to equitable relief since, if the same amount of stock might 
be procured elsewhere without great difficulty, a money judgment would 
be compensatory.”* A single refusal to perform may endanger the whole 
scheme, however, for if all of the vendors were to repudiate the bargain, 
they would leave the complainant unable to secure a majority of the cor- 
poration’s stock. This potential unavailability, coupled with the com- 
plainant’s interest in acquiring control of the corporation, would seem to 
offer grounds for specific relief against a single breach. Analogous au- 
thority may be found in such cases as Curtice Bros. Co. v. Catts,?* where 
the complainant had made numerous local contracts for tomatoes to sup- 
ply his canning factory for the season, and specific performance of a 
contract for the defendant’s crop was decreed. Damages might have com- 
pensated for the loss of defendant’s quota, but the complainant had con- 
tracted for the entire local crop, and wholesale repudiations would have 
ruined his business. 
In a small! minority of jurisdictions, specific performance of contracts 


20 See BERLE AND MEANS, loc. cit. supra note 17. 

21 Cf. cases cited note 10, supra. 

22 Sometimes certain types of non-voting securities are given a more or less 
limited voting power upon the happening of a certain contingency, for example, 
when the corporation passes two consecutive preferred dividends. It would seem 
that a contract by one in control of the voting stock to purchase control of the 
non-voting stock when the requisite contingency has arisen should be treated as 
an ordinary contract to purchase control. And, before the contingency has arisen, 
it might be argued that the same principle should apply, since performance of the 
contract would insure the vendee against a possible future loss of control. 

283 See cases cited note 25, infra. 

24 72 N. J. Eq. 831, 66 Atl. 935 (Ch. 1907) ; see Manchester Dairy System v. Hay- 
ward, 82 N. H. 193, 200, 132 Atl. 12, 17 (1926); cf. Washington Cranberry Grow- 
ers Ass’n v. Moore, 117 Wash. 430, 201 Pac. 773 (1921) ; see CHAFEE AND SIMPSON, 
op. cit. supra note 6, at 511, n.1. 
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for the sale of a controlling interest in a corporation has been denied as 
being opposed to public policy.”* These cases invariably involved quasi- 

ic corporations such as banks and public utilities, however, and it is 
doubtful whether the doctrine would be extended to include private cor- 
porations.*® Moreover, in some of these cases the absence of an affirma- 
tive showing that the stock was unobtainable elsewhere tends to lessen 
the force of the court’s reliance upon public policy.?” In the absence of 
fraud or an intent to violate fiduciary duties,?* such decisions may be 
questioned, especially under modern conditions of business.”® Similar 
difficulties may be raised when agreements to sell a controlling interest 


contain supplementary provisions requiring the present directors to re- - 


sign.*° Some early decisions considered such agreements inconsistent 
with the rights of the other stockholders and refused equitable relief,** 
but later cases seem to have regarded this theory as inconsistent with ac- 
cepted business practices.*? A possibility exists, however, that specific 
enforcement may be disallowed upon this ground. 

Any attempt to isolate the effect of an element of corporate control in 


25 Clowes v. Miller, 74 Conn. 287, 50 Atl. 728 (1901) ; Rimes v. Rimes, 152 Ga. 
721, 111 S. E. 34 (1922) ; Ryan v. McLane, 91 Md. 175, 46 Atl. 340 (1900) ; Foll’s 
Appeal, 91 Pa. 434 (1879). But cf. Northern C. R. R. v. Walworth, 193 Pa. 207, 
44 Atl. 253 (1899), which explains Foll’s Appeal, supra, upon the ground that the 
stock could easily have been procured elsewhere, and criticizes the theory that 
specific performance of such contracts would be opposed to sound public policy. 
Cf. also Henry L. Doherty & Co. v. Rice, 186 Fed. 204, 212-13 (C. C. M. D. Ala. 
1910). 

26 Cf. Northern C. R. R. v. Walworth, 193 Pa. 207, 44 Atl. 253 (1899). 

27 See Rimes v. Rimes, 152 Ga. 721, 722, 111 S. E. 34, 35 (1922); see also note 
25, supra. 

28 Obviously fraud or an intent to violate a fiduciary relationship would be a 
valid defense. E.g., McLaughlin v. Leonhardt, 113 Md. 261, 77 Atl. 647 (1910) 
(fraud); Booth v. Dingley, 148 Mich. 197, 111 N. W. 851 (1907) (confidential 
relationship) . 

29 Cf. Dewinc, THE Frnanciat Poticy or Corporations (3d rev. ed. 1934) 
821-23. If, however, the defendant could satisfactorily establish that the acqui- 
sition of control under the stock-purchase contract would constitute a violation of 
the anti-trust laws, such a defense might well defeat a prayer for specific relief. 
Cf. Henry L. Doherty & Co. v. Rice, 186 Fed. 204, 209-12 (C. C. M. D. Ala. 1910). 

30 Tt is necessary to distinguish these cases from those in which there is a pooling 
agreement among the holders of the majority of stock in the corporation to vote the 
stock as a unit, thereby controlling the corporation. Even where the pooling agree- 
ment is considered valid, specific performance is generally refused. See Dopp aNnp 
Baker, Cases ON BUSINESS ORGANIZATIONS (1934) 277-86, 332-35; Note (1914) 51 
L. R. A. (w.s.) 785. In Gage v. Fisher, 5 N. D. 297, 65 N. W. 809 (1895), the 
court points out that a contract for the purchase of a controlling interest has a better 
chance of being specifically enforced than a pooling agreement, since there is no 
attempt to control the corporation through the stock of another. See id. at 304 
et seq., 65 N. W. at 811-12. Slightly different considerations may govern the con- 
troversial question of the validity and enforcement of voting trusts, which are 
essentially matters of internal corporate organization. See Bergerman, Voting 


Trusts and Non-Voting Stock (1928) 37 YALE L. J. 445, n.1; Dopp AND BAKER,. 


op. cit. supra, at 335-41. 

31 Fremont v. Stone, 42 Barb. 169 (N. Y. 1864); cf. McLure v. Law, 161 N. Y. 
78, 55 N. E. 388 (1899). 

82 See Roosevelt v. Hamblin, 199 Mass. 127, 136, 85 N. E. 98, ror (1908); 
Barnes v. Brown, 80 N. Y. 527, 537 (1880); cf. San Remo Copper Mining Co. v. 
Moneuse, 149 App. Div. 26, 133 N. Y. Supp. 509 (1st Dept. 1912). 


| 
| 
| 
| 
| 
| 
ig 
‘ 
4 
4 
q 
if 


128 HARVARD LAW REVIEW [Vol. 49 


these cases will tend to be unsatisfactory because of the divergent situa- 
tions which arise, the broad discretion possessed by the court,** and the 
impossibility of allocating to each contributing factor its respective sig- 
nificance in the final decree.** If, then, corporate control is conceived of 
as a factor tending to affect the court’s discretion by exerting a strong in- 
fluence when coupled with other elements rather than as an isolated basis 
of decision, its practical rdéle in the cases may better be appreciated. 


LEGISLATION 


PROTECTING THE INSTALLMENT BuyER.' — Although legislation has 
regulated many aspects of consumer credit,? until recently the sale of 
such credit coupled with the sale of goods has escaped supervision. 
Courts have held installment sales outside the scope of usury laws,° 


33 Cf. Newton v. Wooley, ros Fed. 541 (C. C. E. D. Ark. rgoo) ; Weeks v. Pratt, 
43 F.(2d) 53 (C. C. A. 5th, 1930); Electric Management & Engineering Corp. v. 
United Power & Light Corp., 19 F.(2d) 311 (C. C. A. 8th, 1927). 

84 The inability to isolate a single factor in equity is not unique to the present 
problem. Compare: “. . . the question of the effect of inadequacy of consideration 
alone is largely academic, usually raised . . . by arbitrarily excluding the attendant 
facts for the purposes of the argument.” WatsH, Eouiry (1930) 482-83; CHAFEE 
AND SIMPSON, op. cit. supra note 6, at 1185n., 1186. 


1 Installment plan, time payment, and budget plan are generally synonymous. 
See Mass. S. B. No. 55, § 208 (1935). In the typical installment transaction the 
seller retains a security interest in the goods, usually through a conditional sale 
contract, and receives from the buyer a negotiable promissory note. Although 
large department stores may finance the sales themselves, the majority of dealers 
sell the contracts and notes to finance companies who, after credit investigations, 
pay the cash price. The finance company may allow the dealer to indorse the note 
without recourse, or may require his liability or a promise to repurchase the 
goods if default takes place. By furnishing rate charts and contract forms to the 
dealer, the finance companies determine the methods of enforcement and the costs 
of credit. See 1 SELIGMAN, THE Economics oF INSTALMENT SELLING (1927) 55 
et seq.; Adelson, The Mechanics of the Instalment Credit Sale (1935) 2 LAW AND 
Contemp. Pros. 218. Statutory definitions may exclude open account sales in 
which the seller retains no security interest, although the Price is payable in install- 
ments, and sales of goods whose cash price exceeds a given maximum. See Ind. 
Acts 1935, c. 231, § 1; Mich. H. B. No. 459, § 1 (1935). 

2 E.g., building and loan associations, commercial banks, credit unions, insur- 
ance companies, loan and investment companies, pawnbrokers, personal finance 
companies, and small loan companies. See CLARK, FINANCING THE CONSUMER 
(1930) 251 et seg.; ROBINSON AND NUGENT, REGULATION OF THE SMALL LOAN 
BusIness (1935). 

3 Hogg v. Ruffner, 1 Black 115 (U. S. 1861); In re Bibbey, 9 F.(2d) 944 (D. 
Minn. 1925) ; Commercial Credit Co. v. Tarwater, 215 Ala. 123, 110 So. 39 (1926), 
48 A. L. R. 1442 (1927); Beete v. Bidgood, 7 B. & C. 453 (K. B. 1827); see Note 
(1930) 39 Yate L. J. 408, 411; cf. People v. Morse, 270 Ill. App. 207 (1933). But 
cf. People’s Bank v. Jackson, 43 S. C. 86, 20 S. E. 786 (1895); Fisher v. Hoover, 
3 Tex. Civ. App. 81, 21 S. W. 930 (1893). Purported sales have been held within 
the usury laws upon the ground that they were mere subterfuges to evade the 
statute. Sparks v. Robinson, 66 Ark. 460, 51 S. W. 460 (1899); Sanford v. Haw- 
thorne, 103 Neb. 867, 174 N. W. 863 (1919) ; cf. Sayler v. Brady, 63 N. D. 471, 248 
N. W. 673 (1933) (construing N. D. Laws 1933, c. 140). 
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rejecting the contention that the carrying charge is interest upon a loan.‘ 
While this reasoning may be questioned, the imposition by the usury 
laws of a low legal interest rate would have prevented the development of 
the installment device.’ The post-war increase of installment selling 
until it today embraces approximately 15 per cent of retail sales * has 
made more evident its frequent abuses.’ Provisions against misleading 
advertisements of credit terms in the NRA codes of fair competition were 
the vague beginnings of regulation,® but not until 1935 has real legisla- 
tive recognition of the need for some control over the credit element of 
the installment plan appeared.® The past year has seen the introduction 


4 The finance companies insist that the carrying charge is not interest but a 
service to the buyer. See Ecker, Commentary on “Usury in Instalment Sales” 
(1935) 2 Law anp Contemp. Pros. 173, 175-78. But any interest charge, just as 
the carrying charge, must include costs of investigation, bookkeeping, insurance, and 
the like, as well as “pure interest ”, the amount charged solely for the use of 
money. See Note (1930) 39 YALE L. J. 408; cf. 1 SELIGMAN, op. cit. supra note 1, 
at 2-5. 

5 Costs for capital, investigations, collections, and credit losses are considerably 
higher than those incident to lending a larger sum, payable at a single time, to a 
more carefully selected credit risk. See Plummer, Social and Economic Conse- 
quences of Buying on the Instalment Plan (Supp. 1927) 129 ANNALS 24-26. A 
different standard of regulation for installment credit is therefore necessary. 

6 See Froman, The Cost of Installment Buying (1933) 11 Harv. Bus. REv. 227. 
The installment plan is said to have originated in Babylon and Rome. See Plummer, 
supra note 5, at 1-2. Although introduced into the United States as early as 
1807, not until the establishment of the large finance companies two decades ago was 
it extensively used. See 1 SELIGMAN, op. cit. supra note 1, at 14 et seq.; cf. Isaacs, 
Instalment Selling: The Relation between its Development in Modern Business and 
the Law (1935) 2 LAw AND ConTEMP. Pros. 141. By weathering the depression, 
the finance companies have indicated their permanency. See VocEL, INSTALMENT 
SELLING IN ITs RELATION TO THE BusINEsS DEPRESSION (1931); Sales for Sale 
(Jan. 1933) 7 Fortune 70; cf. Plummer, Jnstalment Selling (1932) 8 Encyc. 
Soc. Sciences 74. Estimates of the annual volume of business under the installment 
plan range from $4,500,000,000 to $6,000,000,000, with an outstanding debt of from 
$2,000,000,000 to $2,500,000,000. Compare 1 SELIGMAN, Op. cit. supra note 1, 
at 118-19, with Nerretp, THE PERSONAL FINANCE BUSINESS (1933) 53. 

7 Only a small minority of dealers and finance companies can be characterized 
as dishonest. See Nugent and Henderson, Installment Selling and the Consumer: 
A Brief for Regulation (May 1934) 173 ANNALS 93, 97; Myerson, Practical Aspects 
of Some Legal Problems of Sales Finance Companies (1935) 2 LAw AND CONTEMP. 
Pros. 244. But even the most reputable place the consumer at a disadvantage 
through such practices as incomprehensible statements of the carrying charge. See 
Pp. 130, infra. 

8 See Retail Trade Code, art. IX, § 1(a) ; Motor Vehicle Retailing Trade Code, 
art. IV [§ B(3): “ Charges for financing retail conditional sales shall be upon an 
equitable basis to consumer and dealer”]. The proposed Finance Company In- 
dustry Code failed to include the recommendation of the Consumers Advisory 
Board that: “ No finance corporation shall accept installment paper from any re- 
tailer unless the price differential between cash and deferred payment price be 
expressed not only as money but as a percentage computed on the basis of the cur- 
rent unpaid monthly balance. This percentage differential, like the present money 
differential, may properly include the cost of insurance, where the seller has an 
insurable interest in the merchandise for which credit is extended ”. See Rep. STATE 
Bankinc Comm. anp INTERIM Apvisory Lecis. ComM. To INVESTIGATE FINANCE 
Companies (Wis. 1935) 41; cf. Wright, Instalment Terms Must Be Specific (May 
10, 1934) 167 Printers’ INK 12. 
® Previously, however, the principle of caveat venditor bad begun to appear in 


4 
/ 
J 
4 
4 
4 
q 
i 
q 
» 
q 
a 
‘ 
q 
q 


130 HARVARD LAW REVIEW [Vol. 49 


of almost a dozen bills and the passage of three statutes *° specifically 
directed at remedying the inequality of bargaining power inherent in in- 
stallment contracts.‘t While the individual acts stop short of this goal, 
they at least foreshadow future legislative activity that is sorely needed. 

The inferior financial status of most installment buyers, and the fact 
that they are often ignorant of their legal rights, have made the position 
of the retail dealer or finance company dominant throughout the trans- 
action. The carrying charge, or differential between the cash price of 
an article and its price on the installment plan, generally ranges between 
11 and 40 per cent on the credit actually obtained.’* But because of the 
practice of computing the carrying charge on the original unpaid bal- 
ance for the full installment period rather than on the decreasing 
amounts as payments are made, the percentage expressed in the con- 
tract is often only about one half this true rate.** And the use of widely 
varying and frequently incomprehensible formulas ** to set forth the 
charge hinders the buyer in canvassing competing sources of consumer 
credit for the most advantageous terms.*® Such nondisclosure of per- 
tinent data may induce the purchase of unwanted merchandise by buy- 
ers whose resources do not warrant extravagance. Furthermore, com- 
petitive practices by disreputable finance companies in offering dealers 
rebates and bonuses in return for their business ultimately increases the 
load to be borne by the consumer.’® And once the installment contract 
has been entered upon, frequently the buyer may not accelerate his pay- 
ments save by prepayment of the full carrying charge, thus discourag- 


legislation. E.g., UNtrorm SmMatt Loan Law (1916); Federal Securities Act, 48 
Stat. 74 (1933), 15 U.S.C. A. § 77a et seg. (Supp. 1934). 

10 Ind. Acts. 1935, c. 231; Utah Laws 1935, c. 42; Wis. Laws 1935, c. 474 
(motor vehicles only); Ark. H. B. No. 275 (1935); Cal. Assemb. B. No. 1807 
(1935) ; Mass. H. B. No. 805 (1935) ; Mass. S. B. No. 4 (1935) ; Mass. S. B. No. 55 
(1935); Mich. H. B. No. 305 (1935); Mich. H. B. No. 459 (1935); N. H. H. B. 
No. 253 (1935) (automobiles only); Pa. S. B. No. 1163 (1935); S. C. H. B. No. 1107 
(1935); Wash. H. B. No. 630 (1935). N. Y. Assemb. B. No. 940 (1935), although 
seemingly aimed at industrial banks, might conceivably include installment finance 
companies. See Foster and Foster, Rate Aspects of Instalment Legislation (1935) 
2 Law AND ContTEMP. Pros. 189, 197-98. 

11 See Nugent and Henderson, supra note 7, at 101 et seq. 

12 See Plummer, supra note 5, at 30. The charge may be much higher in indi- 
vidual instances. See Rep. Dept. FrnancrAt Institutions (Ind. 1934) 40, app. II 
(over 100%); Foster and Foster, supra note 10, at 191 (353%); Froman, supra 
note 6, passim. The carrying charge often includes appropriations for insurance, 
the amount of which may be concealed from the buyer. 

18 See Foster, To Tell You the Truth (Sept. 1933) 152 ATL. MONTHLY 321, 323. 
Computation on the basis of a full year, although the duration of the contract is 
shorter, is another common practice. 

14 At least 24 different methods of stating the charge are in use. See Foster 
and Foster, supra note 10, at 189-90. 

15 See Foster, Jnstalment Credit Costs and the Consumer (1935) 8 J. Bus. U. 
oF CHI. 27, 29. 

16 Such practices are most prevalent in the financing of automobile sales. See 
Rep. Dept. Frnanciat Institutions (Ind. 1934) 45, n.1; Cavers, The Consumer’s 
Stake in the Finance Company Code Controversy (1935) 2 LAw AND CONTEMP. 
PROB. 200, 202 et seq. 
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ing an early closing of the account. Since the dealer or finance company 
drafts the contract, drastic provisions to compel payment are often 
inserted. Wage assignments and other methods of enforcement,7* 
while assented to at the time of bargaining, may work hardship. Again, 
waiver of legal process for repossession may lead to violence.’® Even 
if these provisions are not or cannot *° be enforced, their im terrorem 
effect is great. What is worse, exorbitant penalties for delinquency and 
for repossession,” although not provided for in the contract, are some- 
times used as threats to coerce buyers in no position to contest them by 
recourse to the courts.?” 

The Indiana and Wisconsin acts and most of the proposed bills re- 
quire primarily some form of disclosure.** Prescribed as necessary in 
the written contract are, typically, the cash price of the goods purchased, 
the down payment,”* the unpaid balance of the cash price, the carrying 
charge, the insurance charge (if any), the time balance owed (that is, 
the sum of the last three items), the duration of the contract, and the 
amounts of the periodic payments. Less unanimity exists in the man- 
ner in which the carrying charge is to be expressed. The Indiana law, 
apparently in deference to the finance companies, requires only a state- 
ment in dollars and cents.”® While this does not place the buyer at as 


17 See Legis. (1932) 45 Harv. L. Rev. 1102; Fortas, Wage Assignments in 
Chicago (1933) 42 YALE L. J. 526; N. Y. Times, March 24, 1934, p. 9, col. 6. 

18 Provisions for acceleration of maturity on default, confession of judgment, 
collection of 15% attorney’s fees, waiver of exemption and homestead rights, re- 
strictions upon the use, sale, and encumbrance of the chattel, and for automatic 
default upon any indication of the impairment of the buyer’s credit, are also subject 
to abuse. See Adelson, supra note 1, at 223 et seq. Another device used is the 
“tying contract ”, under which chattels previously purchased on the installment 
plan are made subject to repossession upon default in payment for the latest ac- 
quisition. See Greene, Better Business Bureau Activities in Aid of the Time Pur- 
chaser (1935) 2 LAw AND CONTEMP. PRoB. 254, 255. 

19 See Adelson, supra note 1, at 235; Whitaker, The Finance Company Racket 
(1931) 23 AM. MERCURY 433, 435-36. 

20 Such provisions are frequently held invalid. See Adelson, supra note 1, 
passim. 

21 Such penalties sometimes amount to more than 100% of the amount in de- 
linquency. See Nugent and Henderson, supra note 7, at 96-98. 

22 Td. at 98. 

23 Ind. Acts 1935, c. 231, $$ 2, 4; Wis. Laws 1935, c. 474; Cal. Assemb. B. No. 
1807, § 22 (1935); Mass. S. B. No. 55, $218 (1935); Mich. H. B. No. 305, §1 
(1935) ; Mich. H. B. No. 459, $$ 2, 3 (1935) ; N. Y. Assemb. B. No. 940, § 4 (1935) ; 
S. C. H. B. No. 1107, § 2 (1935). 

24 An article traded in as down payment for the goods purchased must be given 
a cash value. See, e.g., Ind. Acts 1935, c. 231, 4(2). 

25 Ind. Acts 1935, c. 231, § 4(6). It was contended that the carrying charge was 
part of the price and should not be stated as interest. See HsseRMAN, MEemo- 
RANDUM TO Rosert R. BatTon, Eso., CHAIRMAN COMM. FOR FINANCIAL INsTITU- 
tions on H. B. 377 (Ind. 1935); cf. Ecker, supra note 4, at 183-84. The report 
of the Department of Financial Institutions had recommended that the carrying 
charge be stated in terms of an interest rate per month on the decreasing unpaid 
balance, which was adopted by the original house bill. See Rep. Derr. FINANCIAL 
Inst1TuTIONS (Ind. 1934) 9, n.1, 43-44; Ind. H. B. No. 377, 884, 7 (1935) (as 
originally proposed). Although the Wisconsin act, in requiring a statement of “ the 
amount of the finance charge”, apparently permits a disclosure only in terms of 
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great a disadvantage as does the deceptive computation of interest on 
the original unpaid balance, it is far from satisfactory. Stating the 
charge in terms of the interest rate per month on the decreasing unpaid 
balance,”* as well as in dollars and cents, is the most advantageous 
method in at least three respects. Credit comparison is facilitated, since 
competing sources of consumer credit operating under small loan or 
similar laws are compelled to use such a standard.*7 Moreover, the rate 
is computed only on the amounts of money of which the buyer has the 
actual use. And this standard affords a means whereby the premium 
for prepayment and the excess charge for delinquency may more readily 
be calculated.** Bills introduced in the California and Massachusetts 
legislatures *® wisely provide that conditions on which penalties or fees 
for delinquency, repossession, refinancing, and legal expenses may be 
charged shall be clearly expressed, and permit no charges other than 
those mentioned in the contract. Such disclosure provisions seem the 
essential regulation immediately needed. 

Most of the bills, as well as the Utah and Wisconsin statutes, utilize 
what superficially appears the simplest method of regulating installment 


dollars and cents, a further provision that the commission may vary the form of the 
statement may lead to a more illuminating disclosure. Wis. Laws 1935, c. 474. 

26 Cal. Assemb. B. No. 1807, § 22 (1935) (permits alternative statement in dol- 
lars and cents) ; Ind. H. B. No. 377, §§ 4, 7 (1935) (as originally proposed) ; Mass. 
S. B. No. 55, § 218 (1935) (requires additional statement in dollars and cents) ; 
Mich. H. B. No. 305, § 1 (1935) (same); N. Y. Assemb. B. No. 940, § 4 (1935) ; cf. 
Wash. H. B. No. 630, §3 (1935). Since the costs of retail credit are considerably 
higher than of wholesale credit, permitting the carrying charge to be expressed in 
terms of interest per month rather than per annum, which might seem exorbitant by 
comparison with wholesale credit, is justifiable. 

The computation should not include a compounding of the interest. N. Y. 
Assemb. B. No. 940, § 4 (1935); see Foster, supra note 15, at 33. Nor should the 
carrying charge be discounted in advance, unless the rate be altered, since the buyer 
has the use of a smaller sum. Utah Laws 1935, c. 42, § 1; Ind. H. B. No. 377, § 11 
(1935) (as originally proposed) ; N. Y. Assemb. B. No. 940, § 4 (1935) ; cf. UNtrorm 
Smatt Loan Law (1935) §13. When a “ free credit period” is advertised, the 
carrying charge should be based only upon the time after the period has elapsed. 
See Foster, supra note 15, at 30 et seg. And when a discount is offered for cash, 
the true cash price is that diminished by the discount. Ibid. 

Once the rate has been determined, the carrying charge ought to be distributed 
equally throughout the payments. This would make for administrative convenience 
by facilitating uniformity of the amounts periodically payable, and would ease the 
burden upon the buyer in the early stages of the contract. Although the seller will 
receive a lesser amount of the carrying charge during the first half of the contract 
than the true rate requires, the greater amounts received during the latter half 
make the seller’s loss of interest negligible. 

27 E.g., UNIFORM SMALL Loan Law (1935) $$ 13, 14; Ind. Acts 1935, c. 181, 
§ 7 (industrial loan and investment companies); N. Y. Assemb. B. No. 940, § 4 
(1935) (purchasers of bills and notes at a discount). 

28 Because prepayment is advantageous to both buyer and seller, the 
should be encouraged. Ind. Acts 1935, c. 231, §6; N. Y. Assemb. B. No. 940, § 4 
(1935); S. C. H. B. No. 1107, §3 (1935); cf. UNtrorm Smarr Loan Law (1935) 
$14. Since short-term credit is more expensive because of high fixed costs, the seller 
should be protected by a graduated prepayment fee. Cf. Ind. Acts 1935, c. 231, 
§ 6; Untrorm SMALL Loan Law (1935) § 14. 

29 Cal. Assemb. B. No. 1807, § 22(e) (1935) ; Mass. S. B. No. 55, § 218 (1935); 
cf. Wash. H. B. No. 630, § 6 (1935). 
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abuses by imposing upon the carrying charge the rigid limitation of a 
maximum percentage.*® This seems undesirable. A rate too low to 
allow the finance companies a reasonable profit would succeed only in 
driving them out of business, into evasion of the law,** or into discrimi- 
nation against the cash buyer by raising the cash price to absorb the 
cost of installment financing.*? And even a reasonable statutory maxi- 
mum is impracticable because of variations in costs and commodities.** 
Moreover, it may be more open to constitutional objections than are 
other methods of regulation.** After supervision for some time has pro- 
duced sufficient data, imposition of a maximum rate may be thought 
desirable. Meanwhile, the comparison of the prices of credit by the 
buyer made possible through disclosure provisions will help to reduce 
rates to a reasonable level.** No statute or bill restricts the down pay- 
ment to a minimum percentage.** Such a provision would tend to pre- 
vent the purchase of unwanted goods. Although it might curtail sales, 
only the least desirable credit risks would be eliminated. And the con- 
sumer, with a feeling of ownership, would be more likely to protect his 
larger equity. Another provision advantageous to both parties would 
be a maximum limitation upon the duration of the contract.57 If the 
goods fail to outlast the life of the contract, the buyer is more reluctant 
to continue payments, and the seller’s security is destroyed. Moreover, 
the possibilities of default increase with the length of the contract. But, 
as with the maximum carrying charge limitation, the defect of rigidity 
in both these requirements makes it desirable to await the compilation 


3° Utah Laws 1935, c. 42, § I (10% per annum on “ unpaid principal sum ”, plus 

4% per annum “ service charge ”) ; Wis. Laws 1935, c. 474 (15% per annum) ; ” Ark. 
H. B. No. 275, § 1 (1935) (10% per annum); N. H. H. B. No. 253 (1935) (15% 
per annum) ; N, Y. Assemb. B. No. 940, § 4 (1935) (3% per month on unpaid bal- 
ance on first $150; 24% on remainder) ; S. C. H. B. No. 1107, $§ 2, 3 (1935) ‘4 in- 
terest ” charge of 6% per annum, plus carrying charge of 4% to 1%); ; Wash. H. B. 
No. 630, §$ 3, 4 (1935) (4% per month) ; cf. Ind. Acts 1935, c. 231, § 26 (maximum 
to be prescribed by Department of Financial Institutions) ; Mass. H. B. No. 805, 
§ 114B (1935) (maximum of 10% per annum or less to be prescribed by Commis- 
sioner of Banks). 

31 Legislation directed at usury succeeded in driving a large part of the small loan 
business into extra-legal operations. See Foster, Painless Debtistry (1933) 236 
N. Am. REv. 109, 111-13. 

32 See Foster and Foster, supra note 10, at 199. 

33 If any maximum rates at all are to be imposed, this variation calls for a slid- 
ing scale of rates. See Ind. Acts 1935, c. 231, § 26; S.C. H. B. No. 1107, § 3 (1935); 
cf. N. Y. Assemb. B. No. 940, § 4 (1935). 

34 See pp. 136, 137, infra. 

35 Installment rates must be reduced to small loan levels if they are to com- 
pete for those buyers who have access to small loan companies. Lower rates will 
also result from experience and more efficient management. 

36 But see N. Y. Times, Jan. 18, 1933, Pp. 7 col. 2; id., Jan. 19, 1933, p. 14, 
col. 5, describing a Quebec bill requiring a 50% down payment on all luxuries (in- 
cluding radios, pianos, and washing machines). 

37 See Clark, Control of Trade Practices by Competitive And Other Forces 
(1927) 12 Proc. "Acap. Pot. Sct. 600, 607. Ind. H. B. 377, § 1 (1935) (as originally 
proposed), limiting the duration of "the contract to a three-year period, failed to 
survive amendment. 
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of more adequate data before determining their feasibility and calculat- 
ing their limits. 

If the regulatory act is aimed solely at disclosure, the wisdom of cre- 
ating an administrative board is questionable. Any advantages of such 
supervision would be counterbalanced by the disadvantages of increased 
difficulty in securing legislative approval, the possibility of political 
domination, and the additional expense involved. But if limitations 
as to carrying charges, down payments, or duration of the contract are 
to be imposed, extra-legislative bodies to collect pertinent data and to 
adjust the limitations seem useful. The Indiana and Wisconsin acts 
and many of the bills provide for such administrative boards.** To 
minimize expense and to insure coédrdination with other bodies admin- 
istering similar forms of credit, the new office has wisely been assigned 
to existing bureaus.*® The licensing of installment dealers and finance 
companies and the imposition of annual fees provide a convenient 
method of meeting administrative expenses.*° Licensees are to make 
periodic reports to the board concerning their volume of business, car- 
rying charge rates, and profits.*t +The board’s jurisdiction includes such 
discretionary powers as the granting and revocation of licenses, investi- 
gation of the licensee’s business, examination of witnesses, fixing the 
amount of allowable rebates from finance company to dealer, and regu- 
lation of advertising.** 

The enacted legislation fails entirely to remedy certain other abuses 
prevalent in installment selling, although not peculiar to it. Curtail- 
ment of wage assignments in installment contracts would restrict the 
employment of a weapon more useful as a threat than as a legitimate 
device to obtain payment.** Limiting the lien granted the seller to the 


88 Ind. Acts, c. 231, §§ 11-20, 25, 26; Wis. Laws 1935, c. 474; Cal. Assemb. B. 
No. 1807, §§ 7-20, 24, 26 (1935); Mass. H. B. No. 805, § 114A (1935); Mass. S. B. 
No. 4, §1 (1935); Mass. S. B. ‘No. 55, §§ 209, 212-14 (1935); Mich. H. B. 305 
(1935) (proposing to ~ installment sales within eo r: Mich. Acts 1925, No. 
ek > 2-5, 11); Pa. S. B. No. 1163, 883-9 (1935); . H. B. No. 1107, §1 

1935 

39 But see Mass. S. B. No. 55, $ 209 (1935). 

40 See the Indiana and Wisconsin statutes and the California, Massachusetts, 
and Pennsylvania bills cited note 38, supra. Cf. Wash. H. B. No. 630, § 5 (1935). 
Licenses are virtually mandatory under a somewhat similar plan which confers on 
licensees the benefits of higher maximum rates than those allowed others. Ind. 
H. B. No. 377 (1935) (as originally proposed) ; N. Y. Assemb. B. No. 940, § 4 (1935). 

41 See the Indiana statute and the Michigan and South Carolina bills, and com- 
pare the Wisconsin statute, all cited note 38, supra. 

42 See the Indiana and Wisconsin statutes and the California, Massachusetts, 
Michigan, and Pennsylvania bills cited note 38, supra. Arbitrary exercise of such 
discretionary powers is subject to judicial review. See the Indiana and Wisconsin 
statutes and the Pennsylvania bill cited note 38, supra; Pillsbury, Administrative 
Cogs) 8 (1923) 36 Harv. L. Rev. 405, 583, 592; cf. UNtrorm Smart Loan Law 

1935 4, 9. 

See Mass. S. B. No. 55, § 221 (1935) ; cf. UNtrorm Smatrt Loan Law (1935) 
nt (spouse must sign wage assignment, ‘of which only 10% may be reached). 
Since employers often discharge the employee against whom a wage assignment 
is levied, the possibility of the seller’s collecting becomes more remote. See 
Greene, supra note 18, at 256-57. If complete abolition seems undesirable, at least 
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particular chattel sold would prevent the disastrous practice under 
which the buyer may lose all his household furnishings upon his default 
in payment for a single acquisition.** Since legal process on reposses- 
sion involves expense and delay, to forbid its waiver seems question- 
able.*® Violence can be minimized by requiring the presence of a police 
officer unless the buyer consents to the removal.*® 

Criminal penalties of fines or imprisonment are generally provided 
for violations of any of the legislative provisions.*? But something more 
drastic than possibly sporadic criminal enforcement is needed. Merely 
cancelling the excess over the statutory maximum carrying charge or 
denying enforcement of other illegal practices, either contained in the 
contract or attempted to be exercised, is an insufficient deterrent, since 
attempts at evasion by the seller will result in no loss to him.** To 
avoid the entire transaction and leave the seller no rights, as is done in 
many of the bills,*® awards an undeserved windfall to the buyer and 
seems too harsh on the seller. An intermediate method of dealing with 
statutory violations, adopted in the Indiana and Wisconsin acts, is to 
apply all payments already made to the cash price and require the buyer 
to continue his installment payments only until the cash price is satis- 
fied.°° The seller who has attempted to get the benefits of an install- 
ment transaction without complying with statutory provisions would 
thus merely lose such benefits. Simple of application, this method 
would penalize the seller in a manner analogous to that employed by 


a restriction upon the assignable percentage should be made. Although restriction 
of wage assignments will not prevent wage garnishment, it will at least be helpful 
in states where garnishment is limited but assignment is unrestrained. See Legis. 
(1932) 45 Harv. L. Rev. 1102. 

44 See Mass. S. B. No. 55, § 221 (1935). Ind. Acts 1935, c. 231, $3, per- 
mitting the retail installment seller to require “a security interest in the specific 
goods which were the subject matter of the retail installment sale” may impliedly 
limit his lien to such goods. Eliminating the “tying contract ”, although it denies 
the seller a means of satisfying his claim, will result in more careful selection of 
credit risks. 

45 But see Mass. S. B. No. 55, § 224 (1935): “In no case shall household goods 
sold under a contract as provided by this act be retaken by the seller or one that 
financed or refinanced the sale without legal process.” 

46 Cf. N. Y. Assemb. B. No. 940, § 6 (1935) (motor vehicles only). 

47 Ind. Acts 1935, c. 231, § 29; Wis. Laws 1935, c. 474; Cal. Assemb. B. No. 
1807, § 25 (1935); Mass. S. B. No. 4, § 1 (1935); Mass. S. B. No. 55, § 215 (1935); 
Mich. H. B. No. 459, §6 (1935); Pa. S. B. No. 1163, § 11 (1935); Wash. H. 
No. 630, $7 (1935); cf. UNIFORM. Sma Loan Law (1935) § 19. Where ene 
is required, violation of statutory provisions may be a ground for revocation. E.g., 
Wis. Laws 1935, Cc. 474. 

48 Cf, Mich. H. B. No. 459, § 5 (1935) (no civil penalty). 

49 Ark. H. B. No. 275, 8§ 2, 4 (1935); Mass. S. B. No. 55, § 222 (1935) ; Mich. 
H. B. No. 305, §1 (1935); Pa. S. B. No. 1163, § 11 (1935); cf. UNtrorm SMALL 
Loan Law (1935) $13; N. Y. Assemb. B. No. 940, §4 (1935); Ind. H. B. No. 
377, $9 (1935) (as originally proposed) (contract avoided, but ‘seller allowed to 
recover reasonable value of goods up to original unpaid balance). 

50 Ind. Acts 1935, c. 231, §8; Wis. Laws 1935, c. 474. If the buyer has paid 
more than the cash price, he should be allowed quasi-contractual recovery of the 
excess. 
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statutes which avoid the entire interest charge for violation of usury 
provisions.** 

A method of apparently evading legislation imposing a maximum 
carrying charge is presented by the possibility of raising the cash price 
so as to bring the carrying charge within any such maximum. And 
even the required statement of the carrying charge may be avoided by 
the seller who, carrying this possibility to its extreme, charges the same 
cash as installment price.®? But the legislation previously described 
is designed only to regulate a definitely defined differential, not a credit 
price that is wholly or partially merged in the cash price.®* Since the 
installment buyer can ordinarily compare cash prices of similar articles 
and costs of credit for a similar period, he may refuse to buy from the 
seller who merges the two if the latter’s price is higher than the total of 
both.** A remedial difficulty suggests itself if the civil penalty for 
statutory violations of diminishing the seller’s recovery from the install- 
ment to the cash price is adopted, since this remedy becomes seemingly 
less effective as the cash and installment prices approach identity. But, 
since the clearly defined benefits accruing to the dealer from the use of 
the installment device will decrease in a corresponding ratio, penalization 
only of the carrying charge is sufficient. Although the cash price may 
be exorbitant, regulation of cash prices is not the purpose of installment 
legislation. And the probable decrease in cash sales engendered by 
raising the cash price to correspond with the installment price should be 
an effective deterrent against the wide adoption of this form of trans- 
action. 

Opponents of installment selling legislation who assert its unconsti- 
tutionality °° are supported by a recent federal district court decision 
enjoining enforcement of the Indiana act as a deprivation of property 
without due process of law.°® But the judicial hostility toward legis- 
lation fixing the price of commodities and services *’ has not been di- 
rected at statutes fixing the price of credit. In several Supreme Court 
decisions the validity of state usury laws has been assumed as too clear 


51 E.g., Ata. Cope Ann. (Michie, 1928) §§ 8567, 8568; ILt. ANN. Stat. (Smith- 
Hurd, 1935) c. 74, $6. 

52 This extinction of the carrying charge may be accomplished either by spread- 
ing financing costs onto the cash price, or by conducting a business wholly of in- 
stallment credit transactions. 

53 Of course, if the dealer sells the contract to the finance company at a lower 
rate than the expressed cash price, a carrying charge appears, and installment legis- 
lation applies. 

54 In the economically remote event that all dealers should sell exclusively on 
the installment plan, comparison could then be made on the basis of the total price. 

55 See Ecker, supra note 4, at 186-87; HABERMAN, op. cit. supra note 25, 
passim. 

56 General Motors Acceptance Corp. v. McNutt, S. D. Ind., Oct. 2, 1935. No 
opinion was filed: the court merely stated its conclusions of law. Whether the 
statute was held to offend against the due process clause of the Indiana or federal 
constitutions, or both, is not disclosed. See (1935) 3 U. S. L. WEEK 908. 

57 E.g., Tyson & Bro. v. Banton, 273 U. S. 418 (1927); Ribnik v. McBride, 277 
U.S. 350 (1928). 
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for argument,®* and state courts have repeatedly upheld small loan 
legislation.®® Since statutes imposing a maximum differential in in- 
stallment sales regulate the price of credit rather than the price of com- 
modities,® they seem essentially similar to the usury laws. Furthermore, 
even if control of installment charges is assimilated to control of prices 
in general, in the light of the opinion in Nebbia v. New York ™ it may 
well be subject only to the limitation of due process that it be not 
arbitrary nor discriminatory.** The abuses at which installment legis- 
lation is aimed seem to afford a basis for saying that the imposition of 
a reasonable maximum charge is neither. 


DECLARATORY LEGISLATION. — Statutes by which the legislature, in 
varying terms, purports to reveal the “ true intent and meaning” of a 
past enactment or how it “ shall be construed ” + have in most instances 
received summary treatment at the hands of the courts. If such de- 
claratory laws are construed to have retrospective effect, they usually 
fail to surmount constitutional limitations; if construed prospectively, 
they are upheld as amendments, although not amendatory in form. In 


58 Missouri, Kan. & Tex. Trust Co. v. Krumseig, 172 U. S. 351 (1899); Grif- 
fith v. Connecticut, 218 U. S. 563 (1910). “It is elementary that the subject of 
the maximum amount to be charged by persons or corporations subject to the 
jurisdiction of a State for the use of money loaned within the jurisdiction of the 
State is one within the police power of such State.” Id. at 569. 

59 Morgan v. Lowry, 168 Ga. 723, 149 S. E. 37 (1929), appeal dismissed, 281 
U. S. 691 (1930); People v. Stokes, 281 Ill. 159, 118 N. E. 87 (1917); State v. 
Hill, 168 La. 761, 123 So. 317 (1929) ; Commonwealth v. Puder, 261 Pa. 129, 104 
Atl. 505 (1918); cf. Palmore v. Baltimore & O. R. R., 156 Md. 4, 142 Atl. 495 
(1928) ; see Hubachek, The Constitutionality of Small Loan Legislation, in GALLERT, 
Hitporn, AND May, SMALL Loan LEGISLATION (1932) 131-75. 

60 See note 4, supra. The language of the decisions cited note 3, supra, holding 
installment sales outside the scope of usury laws, may support the contention that 
the carrying charge is not interest but part of the price. But this basis of decision 
seems to have been merely a convenient means of reaching a result induced by the 
judicial desire to avoid applying the usury laws to the sale of credit coupled with 
the sale of goods, a transaction evidently not contemplated by such laws. Thus the 
authority of these cases on the point that the installment charge is not a credit 
charge seems considerably weakened. 

61 291 U. S. 502 (1934). 

62 If the installment legislation does not impose a maximum rate, its constitu- 
tionality seems even clearer. Provisions requiring disclosure in the installment con- 
tract or the licensing of dealers and finance companies appear well within de- 
cisions safeguarding the consumer in situations where protection is needed. £.g., 
Noble State Bank v. Haskell, 219 U. S. 104 (1911) (banking) ; Engel v. O’Malley, 
219 U. S. 128 (1911) (individual or partnership banking); German Alliance Ins. 
Co. v. Lewis, 233 U. S. 389 (1914) (insurance); Brazee v. Michigan, 241 U. S. 340 
(1916) (employment agencies); Hall v. Geiger-Jones Co., 242 U. S. 539 (1917) 
(blue sky laws). 


1 Historically, much legislation employed the declaratory form, as in Magna 
Charta, Petition of Right, and Bill of Rights. See Coorey, ConstITUTIONAL 
Lrumrations (7th ed. 1903) 50, 51; SEpGwicK, STATUTORY AND CONSTITUTIONAL 
Laws (2d ed. 1874) 28, 29. The scope of this note is limited to statutes placing a 
oe upon antecedent legislation, rather than declaring the past common 
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either event, since their status is uncertain until the courts have inter- 
preted them, they open the door to litigation. 

A desire to avoid an unconstitutional interpretation has undoubtedly 
influenced judicial construction of declaratory statutes. Since the lan- 
guage of such acts indicates that the original act is being merely ex- 
plained rather than altered, they import a retrospective as well as a 
prospective operation. The English courts, unhampered by constitu- 
tional restrictions, respect the literal meaning of declaratory acts by 
giving them retroactive effect whenever the language warrants. Thus 
it has been held that a statute reciting that it ‘‘ amended ” a former act, 
and declaring how the former act “ shall be construed ”, announced the 
law retrospectively.? But in this country similar words, as a declaration 
of what “ was and is the true intent and meaning” of a former law, 
have frequently been construed as only prospective.* While this means 
of rescuing the statute from an unconstitutional fate seemingly violates 
legislative intention, it coincides with the policy of upholding legisla- 
tion whenever possible.* 

In invalidating retroactive declaratory legislation, the courts habitu- 
ally reinforce their argument and in some cases base their decision upon 
the ground of separation of powers.® But the doctrine that declaratory 


2 Attorney-General v. Theobald, 24 Q. B. D. 557 (1890). See also Steele v. 
M’Kinlay, 5 App. Cas. 754 (1880) (“it is expedient that the meaning of the said 
enactment should be further declared ”) ; Jones v. Bennett, 63 L. T. R. (N.s.) 705 
(Q. B. D. 1890) (“ whereas doubts have arisen it is expedient to remove .. . it is 
enacted and declared”); In re Lovell and Collard’s Contract, [1907] 1 Ch. 249 
(“for the removal of doubts .. . it is hereby declared”). But see Harding v. 
Commissioners of Stamps for Queensland, [1898] A. C. 769 (“it is hereby declared ” 
construed as prospective amendment only). 

8 Singer Mfg. Co. v. McCollock, 24 Fed. 667 (C. C. E. D. Ark. 1884). Similar 
language which would indicate that the legislature meant to be retrospective has 
been construed prospectively only. E.g., Stebbins v. Board of County Comm’rs of 
Pueblo County, 4 Fed. 282 (C. C. D. Colo. 1880) (“construed to extend to”) ; 
Caylor v. State, 219 Ala. 12, 121 So. 12 (1929) (“shall be held”); Clay v. Central 
R. R. and Banking Co. of Ga., 84 Ga. 345, 10 S. E. 967 (1889) (“shall be held to 
mean”); Bryan v. Board of Education of Ky. Annual Conference of the M. E. 
Church South, 90 Ky. 322, 13 S. W. 276 (1890) (“shall be construed ”), aff'd, 151 
U. S. 639 (1894); Dash v. Van Kleeck, 7 Johns. 477 (N. Y. 1811) (“shall be so 
construed ”’) ; Lambertson & McClelland v. Hogan, 2 Pa. 22 (1845) (same) ; Com- 
poor arta v. Kaufman, 9 Pa. Super. 310 (1899) (“shall also extend to and 
include ”). 

4 For statements of the policy, see Sweet v. Rechel, 159 U. S. 380, 393 (1895) ; 
Morgan v. State, 179 Ind. 300, 303, 101 N. E. 6, 8 (1913) ; State v. Hutchinson Ice 
Cream Co., 168 Iowa 1, 10, 147 N. W. 195, 199 (1914), aff'd, 242 U. S. 153 (1916). 

5 Ogden v. Blackledge, 2 Cranch 272 (U.S. 1804); Koshkonong v. Burton, 104 
U. S. 668 (1881) ; Ogden v. Witherspoon, 18 Fed. Cas. No. 10,461 (C. C. D. N. C. 
1802) ; Union Iron Co. v. Pierce, 14 Fed. Cas. No. 14,367 (C. C. D. Ind. 1869) (sole 
ground); Lindsay v. United States Sav. & Loan Ass’n, 120 Ala. 156, 24 So. 171 
(1897); Parish of Caddo v. Parish of De Soto, 114 La. 366, 38 So. 273 (1905) 
(sole ground) ; Bankers Trust Co. of Detroit v. Russell, 263 Mich. 677, 249 N. W. 
27 (1933); Lincoln Building & Sav. Ass’n v. Graham, 7 Neb. 173 (1878); Mc- 
Nichol v. United States Mercantile Reporting Agency, 74 Mo. 457 (1881); Dash 
v. Van Kleeck, 7 Johns. 477 (N. Y. 1811); Salters v. Tobias, 3 Paige 338 (N. Y. 
1832) ; Smith v. City of Syracuse, 17 App. Div. 63, 44 N. Y. Supp. 852 (4th Dept. 
1897), rev’d on other grounds sub nom. Smith v. Syracuse Improvement Co., 161 
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statutes invade the judicial function of construing enactments is un- 
tenable, for although the legislature is in form issuing a mandate to the 
court, in substance it is making new law which in turn must be con- 
strued by the court. Other objections frequently used to strike down 
declaratory legislation, based upon violations of constitutional provi- 
sions as to due process,® impairment of the obligation of contract,’ or 
ex post facto laws,® apply to all retroactive statutes and are not based 
upon mere expository form. While the legislature may say “ black, as 
used in the prior act, shall be construed to mean white ’’, the effect of 
this form is essentially the same as to say “ black, in the past and in the 
future, has the same legal effect as white”’. If the legislature has power 
to say the latter directly, it should be able to do so indirectly, without 
invading the judicial function through the use of a form of words.®° And 


N. Y. 484, 55 N. E. 1077 (1900); People v. Ganly, 170 App. Div. 702, 156 N. Y. 
Supp. 671 (1st Dept. 1915) (sole ground), aff'd, 218 N. Y. 749, 113 N. E. 1063 
(1916) ; Houston v. Bogle, ro Ired. L. 496 (N. C. 1849); Finlayson v. Peterson, 
5 N. D. 587, 67 N. W. 953 (1896); Schooner Aurora Borealis v. Dobbie, 17 Ohio 
125 (1848); Macartney v. Shipherd, 60 Ore. 133, 117 Pac. 814 (1911); Lambert- 
son & McClelland v. Hogan, 2 Pa. 22 (1845); West Branch Boom Co. v. Dodge, 
31 Pa. 285 (1858); Reiser v. William Tell Sav. Fund Ass’n, 39 Pa. 137 (1861); 
Haley v. City of Phila., 68 Pa. 45 (1871); Titusville Iron Works v. Keystone Oil 
Co., 122 Pa. 627, 15 Atl. 917 (1888); see United States v. Salberg, 287 Fed. 208, 
213 (N. D. Ohio 1923); Rockhold v. Canton Masonic Mut. Benev. Soc., 129 Ill. 
440, 461, 21 N. E. 794, 796-97 (1889) ; Greenough v. Greenough, 11 Pa. 489, 494 
(1849) ; Snyder v. Compton, 87 Tex. 374, 379, 28 S. W. 1061, 1062 (1894). The 
theory that declaratory statutes violate the doctrine of separation of powers is 
sometimes expressed thus: “To declare what the law is or has been is a judicial 
function. To declare what it shall be, is legislative.” See Virginia Coupon Cases, 25 
Fed. 647, 650-51 (C. C. E. D. Va. 1885) ; Kern v. Supreme Council, American Legion 
of Honor, 167 Mo. 471, 482-83, 67 S. W. 252, 255 (1902); West Branch Boom Co. 
v. Dodge, 31 Pa. 285, 288 (1858). In view of the frequent validity of retroactive 
statutes, the statement is unsupportable. See cases cited note 12, infra. 

6 Most of the following cases phrase the denial of due process as an invasion 
of “vested rights”. Hunt v. Hunt, 37 Me. 333 (1853); Bankers Trust Co. of 
Detroit v. Russell, 263 Mich. 677, 249 N. W. 27 (1933); Lincoln Building & Sav. 
Ass’n v. Graham, 7 Neb. 173 (1878) ; Salters v. Tobias, 3 Paige 338 (N. Y. 1832); 
Houston v. Bogle, 10 Ired. L. 496 (N. C. 1849); Finlayson v. Peterson, 5 N. D. 
587, 67 N. W. 953 (1896); Schooner Aurora Borealis v. Dobbie, 17 Ohio 125 
(1848) ; Macartney v. Shipherd, 60 Ore. 133, 117 Pac. 814 (1911) ; West Branch 
Boom Co. v. Dodge, 31 Pa. 285 (1858) ; Haley v. City of Phila., 68 Pa. 45 (1871); 
In re Handley’s Estate, 15 Utah 212, 49 Pac. 829 (1897); see United States v. Sal- 
berg, 287 Fed. 208, 213 (N. D. Ohio 1923) ; McLeod v. Burroughs, 9 Ga. 213, 216 
(1851); Dash v. Van Kleeck, 7 Johns. 477, 487 (N. Y. 1811). 

7 Koshkonong v. Burton, 104 U. S. 668 (1881) ; Ogden v. Witherspoon, 18 Fed. 
Cas. No. 10,461 (C. C. D. N. C. 1802) ; Lindsay v. United States Sav. & Loan Ass’n, 
120 Ala. 156, 24 So. 171 (1897); see McLeod v. Burroughs, 9 Ga. 213, 216 (1851). 

8 See United States v. Salberg, 287 Fed. 208, 213 (N. D. Ohio 1923). 

® Some of the decisions denying retroactive effect to declaratory legislation upon 
the ground of separation of powers emphasize the presence of a prior judicial con- 
struction of the original statute contrary to the construction placed upon it by the 
declaratory act. Koshkonong v. Burton, 104 U. S. 668 (1881); Lindsay v. United 
States Sav. & Loan Ass’n, 120 Ala. 156, 24 So. 171 (1897); McNichol v. United 
States Mercantile Reporting Agency, 74 Mo. 457 (1881); Dash v. Van Kleeck, 7 
Johns. 477 (N. Y. 1811) ; Reiser v. William Tell Sav. Fund Ass’n, 39 Pa. 137 (1861) ; 
see State ex rel. Adams v. Barron, 136 Kan. 324, 330, 15 P.(2d) 456, 459 (1932); 
O’Conner v. Warner, 4 W. & S. 223, 227 (Pa. 1842). But, granting that the de- 
claratory law could not act to overturn the intervening judgment, the separation of 
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in at least one Supreme Court decision, Stockdale v. The Insurance 

Companies, the Court refused “ to construe the use of the word ‘ con- 

strue ’ as an invasion of the judicial function where the effect of the stat- 
, ~ ute and the purpose of the statute are clearly within the legislative 
7 function ”. Moreover, courts have disregarded the separation of pow- 
ers doctrine in many situations where logical consistency would require 
its application. Thus declaratory statutes are widely held valid pro- 
spectively,’ although the mandate to the courts to “construe” is 
equally as present as in retroactive declaratory acts. Furthermore, in 
fields where retroactive legislation is permissible, courts normally uphold 
declaratory acts without much consideration of the separation of pow- 
ers.’ While ignoring the doctrine would alter the final disposition of 


powers doctrine seems not to apply here any more than where there has been no 
such decision. Regardless of the form of words, the statute is a retroactive creative 
law, and is subject, again, only to the constitutional hazards of such laws. See 
Z Stockdale v. The Insurance Companies, 20 Wall. 323, 332 (U. S. 1873); cf. Sepc- 
;, wick, STATUTORY AND CONSTITUTIONAL Laws (2d ed. 1874) 214; Holmes, The 
Theory of Legal Interpretation (1899) 12 Harv. L. Rev. 417, 420. 
q 10 20 Wall. 323, 332 (U.S. 1873). 
| 11 Patton’s Lessee v. Easton, 1 Wheat. 476 (U. S. 1816); Post Master General 
q of the United States v. Early, 12 Wheat. 136 (U.S. 1827) ; United States v. Claflin, 
d 97 U. S. 546 (1878); Stebbins v. Board of County Comm’rs of Pueblo County, 
q 4 Fed. 282 (C. C. D. Colo. 1880); Singer Mfg. Co. v. McCollock, 24 Fed. 667 
(C. C. E. D. Ark. 1884); Clay v. Central R. R. and Banking Co. of Ga., 84 Ga. 
345, 10 S. E. 967 (1889) ; Dequindre v. Williams, 31 Ind. 444 (1869); McCleary v. 
q Babcock, 169 Ind. 228, 82 N. E. 453 (1907) ; State ex rel. Schenck v. Board of County 
q Comm’rs of County of Shawnee, 83 Kan. 199, 110 Pac. 92 (1910) ; Bryan v. Board of 
Education of Kentucky Annual Conference of M. E. Church South, 90 Ky. 322, 13 
S. W. 276 (1890), aff'd, 151 U.S. 639 (1894); City of Cambridge v. City of Boston, 
q 130 Mass. 357 (1881); People v. Kriesel, 136 Mich. 80, 98 N. W. 850 (1904); Ne- 
q braska Loan & Bldg. Ass’n v. Perkins, 61 Neb. 254, 85 N. W. 67 (1901) ; In re Es- 
: tate of Johnson, 98 Neb. 799, 154 N. W. 550 (1915), rev’d on other grounds, 99 Neb. 
275, 155 N. W. 1100 (1916); Johnson v. Jupilat, 114 N. J. Eq. 139, 168 Atl. 455 
(1933); Chicago, R. I. & Pac. R. R. v. Willis, 75 Okla. 13, 181 Pac. 307 (1919) ; see 
Roberts v. Atlantic Oil Producing Co., 295 Fed. 16, 17 (C. C. A. 6th, 1924) ; Lemen 
v. Kansas Flour Mills Co., 122 Kan. 114, 117, 251 Pac. 427, 428 (1926); West 
Branch Boom Co. v. Dodge, 31 Pa. 285, 288 (1858) ; Snyder v. Compton, 87 Tex. 
374, 379 (1894). 
Pennsylvania, carrying the separation of powers doctrine to its logical extreme, 
denies even prospective operation to declaratory statutes. Commonwealth ex rel. 
Roney v. Warwick, 172 Pa. 140, 33 Atl. 373 (1895); Trinity Reformed Church of 
Phila. v. Philadelphia, 23 Pa. Dist. 343 (C. P. 1914); Jewish Maternity Ass’n 
v. City of Phila., 24 Pa. Dist. 307 (C. P. 1915); see Titusville Iron Works 
v. Keystone Oil Co., 122 Pa. 627, 634, 15 Atl. 917, 919 (1888). Accord: see City of 
Oakland v. Oakland Water Front Co., 118 Cal. 160, 171, 50 Pac. 277, 281 (1897) ; 
Gough v. Pratt, Adm’r of Kent, 9 Md. 526, 532-33 (1856). But Pennsylvania 
follows the usual rule in upholding statutes containing directions as to their own 
construction. Commonwealth v. Fulton, 263 Pa. 332, 106 Atl. 636 (1919) ; Parnas- 

sus Borough v. Parnassus United Presbyterian Church, 43 Pa. C. C. 142 (C. P. 

4 1915) ; Getz v. Brubaker, 25 Pa. Super. 303 (1904) ; cf. 2 SUTHERLAND, STATUTORY 

Construction (2d ed. 1904) § 576. 

' 12 Carpenter v. Commonwealth, 17 How. 456 (U. S. 1854) (inheritance tax) ; 
Stockdale v. The Insurance Companies, 20 Wall. 323 (U. S. 1873) (income tax) ; 
James v. United States, 202 U. S. 401 (1906) (salary of federal judge); Graham 
and Foster v. Goodcell, 282 U.S. 409 (1931) (tax collection) ; Baker, Wilcox & Co. v. 
Herndon, 17 Ga. 568 (1855) (Statute of Frauds); O’Conner v. Warren, 4 W. & S. 
223 (Pa. 1842) (title acquired at foreclosure sale) ; cf. Iowa Sav. & Loan Ass’n v. 
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but few cases, it would at least result in determination of the constitu- 
tional question upon other than purely formal grounds. 

Constitutional prohibitions have thus in large measure dictated the 
substantive effect of declaratory legislation. But it still has theoretical 
value as an extrinsic aid to the construction of the original act in situa- 
tions where the declaratory statute is retrospectively unconstitutional 
or prospectively too lacking in substance to constitute an amendment. 
The intention of the legislature is of primary importance in statutory 
construction.'* Since contemporaneous legislative records are recog- 
nized as useful aids to determine intention,’* declaratory statutes, if 
passed by the same legislators who enacted the original act, would seem 
of some practical use. But examination of declaratory enactments 
shows that they are normally not designed to facilitate an expression 
by the legislature, gathered from its own special knowledge, of the mean- 
ing of the prior act. Many such laws exhibit such a discrepancy in time 
between the declaratory statute and the statute sought to be inter- 
preted as to negative any possibility that the members of the present 
legislature could have known what the original body meant by the use 
of particular language.‘ Again, some declaratory acts have placed con- 
structions upon the original act unjustifiable in view of plain intention 
and simple grammar. For example, an interpretative statute which 
declares of an earlier act making certain interest rates usurious that pre- 
miums of building and loan associations “ shall not be deemed usury ”, 


Selby, ~ ie 402, 82 N. W. 968 (1900) (usury) ; see McLeod v. Burroughs, 9 Ga. 
213, 216 (1851). 

Although it may merely refer to the title of the act whose meaning is declared, 
declaratory legislation has been upheld as not violative of constitutional provisions 
that amendments must reénact and publish at length the act revised or section 
amended. Matter of Coburn, 165 Cal. 202, 131 Pac. 352 (1913) (“implied amend- 
ment ”) ; McCleary v. Babcock, 169 Ind. 228, 82 N. E. 453 (1907) (“ supplemental 
act”); State ex rel. Schenck v. Board of County Comm’rs of County of Shawnee, 
83 Kan. 199, 110 Pac. 92 (1910) (“reference statute”); In re Estate of Johnson, 
98 Neb. 799, 154 N. W. 550 (1915), rev’d on other grounds, 99 Neb. 275, 155 N. W. 
1100 (1916) (“legislative construction”). Contra: Johnson v. Jupilat, 114 N. J. 
Eq. 139, 168 Atl. 455 (1933); Titusville Iron Works v. Keystone Oil Co., 122 Pa. 
627, 15 Atl. 917 (1888). If these acts are not amendatory and hence invalid, it 
must be because they declare the law as to the past, a further instance of the dis- 
regard of the separation of powers doctrine as usually applied. 

13 See Takao Ozawa v. United States, 260 U. S. 178, 191 (1922); National Fire 
Ins. Co. v. Goggin, 267 Mass. 430, 436, 166 N. E. 758, 760 (1929); 103 Park Ave. 
Co. v. Exchange Buffet Corp., 242 N. Y. 366, 374, 152 N. E. 117, 119 (1926), writ 
of error dismissed, 274 U. S. 722 (1926); SUTHERLAND, STATUTORY CONSTRUCTION 
- _- 1904) § 364. But see Radin, Statutory Interpretation (1930) 43 Harv. L. 

V. 863. 

14 See Duplex Printing Press Co. v. Deering, 254 U. S. 443 (1921); Pellett v. 
Industrial Comm. of Wis., 162 Wis. 596, 156 N. W. 956 (1916); Landis, A Note on 
“Statutory Interpretation” (1930) 43 Harv. L. Rev. 886, 888-91. 

15 Ogden v. Blackledge, 2 Cranch 272 (U.S. 1804) (1789-1799) ; McCleary v. 
Babcock, 169 Ind. 228, 82 N. E. 453 (1907) (1869-1903); Bankers Trust Co. of 
Detroit v. Russell, 263 Mich. 677, 249 N. W. 27 (1933) (1925-1933); Titusville 
Iron Works v. Keystone Oil Co., 122 Pa. 627, 15 Atl. 917 (1888) (1836-1887) ; 
=a ex rel, Roney v. Warwick, 172 Pa. 140, 33 Atl. 373 (1895) (1854- 
1867). 
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an exception unhinted at by the original act, seems not genuinely ex- 
pository.*® Nor can much credence be given to utterances of assemblies 
attempting to construe laws made by bodies other than themselves.‘* 
And the lack of a legitimate motive to declare past meaning becomes 
doubly apparent in statutes construing a whole group of past acts in 
general terms, rather than simply referring to a specific law.'* Because 
of this legislative faithlessness to the expression of actual intention, it is 
not surprising that courts have paid only lip-service to declaratory acts 
as aids to construction, employing them to reinforce rather than to 
found conclusions.’° 

The very form of declaratory legislation invites careless action by 
legislators, in that passage of a general act declaring the meaning of 
past language may cause the inadvertent variation of other statutes to 


16 Lindsay v. United States Sav. & Loan Ass’n, 120 Ala. 156, 24 So. 171 (1897), 
construing Ala. Laws 1892-93, No. 280, §5. Indeed, most declaratory statutes 
which have received judicial construction seem inconsistent with a bona fide at- 
tempt to interpret. E.g., Stockdale v. The Insurance Companies, 20 Wall. 323 
(U. S. 1873) (statute which would otherwise apparently have expired “ construed ” 
by declaratory act to impose taxes for an additional period); Kern v. Supreme 
Council, American Legion of Honor, 167 Mo. 471, 67 S. W. 252 (1902) (statute ap- 
parently not including foreign corporations “deemed” by declaratory act to in- 
clude such corporations) ; Haley v. City of Phila., 68 Pa. 45 (1871) (statute which 
provided that an assessed valuation on condemned property should be “ forthwith 
payable” construed by declaratory act to mean that no interest should be allowed 
from the time of the assessment until payment). 

17 Patton’s Lessee v. Easton, 1 Wheat. 476 (U. S. 1816) (construction of North 
Carolina act by Tennessee legislature) ; Blalock v. Miller, 175 Ark. 98, 298 S. W. 
995 (1927) (legislative construction of constitution) ; Preveslin v. Derby and An- 
sonia Developing Co., 112 Conn. 129, 151 Atl. 518 (1930) (same); Calhoun v. 
McLendon, 42 Ga. 405 (1871) (same); Cotton v. Brien, 6 Rob. 115 (La. 1843) 
(same) ; Householder v. City of Kansas, 83 Mo. 488 (1884) (same) ; Powell v. State, 
17 Tex. App. 345 (1884) (same) ; People ex rel. Akin v. Kipley, 171 Ill. 44, 49 N. E. 
229 (1898) (city council construes statute); State ex rel. Adams v. Barron, 136 
Kan. 324, 15 P.(2d) 456 (1932) (same); cf. State v. Trustees of Ohio Soldiers’ and 
Sailors’ Orphans’ Home, 37 Ohio St. 275 (1881) (legislature adopts construction of 
trustees of orphans’ home); Roberts v. Atlantic Oil Producing Co., 295 Fed. 16 
(C. C. A. 6th, 1924) (legislative construction of common law) ; James v. Rowland, 
52 Md. 462 (1879) (same); Weisberg v. Weisberg, 112 App. Div. 231, 98 N. Y. 
Supp. 260 (1st Dept. 1906) (same). 

18 E.g., N. Y. Laws 1912, c. 548, §11: “. . . all acts . . . specially applicable to 
the county of New York . . . shall continue in full force and effect in the county of 
Bronx ..., as though the name of the said county of Bronx had appeared in 
the said acts . . .”, considered in People v. Ganley, 170 App. Div. 702, 156 N. Y. 
Supp. 671 (1st Dept. 1915), aff'd, 218 N. Y. 749, 113 N. E. 1063 (1916); N. D. 
Laws 1889, c. 38, §1: “. . . wherever in any act . . . providing for the publication of 
notices, the phrase successive weeks is used, the term weeks shall be construed to 
mean . . .”, considered in Finlayson v. Peterson, 5 N. D. 587, 67 N. W. 953 (1896) ; 
8 & 9 Vicr. c. 76, §4 (1845): “ Every gift by will . . . shall be deemed a legacy 
within the true intent and meaning of all the several Acts . . .”, considered in 
Attorney-General v. Marquis of Hertford, 3 Ex. 670 (1849). Whatever the merits 
of the form of such statutes, the legislature so enacting them seems unqualified to 
express the intention of all the various prior legislatures which employed the lan- 
guage interpreted. 

19 E.g., United States v. Claflin, 97 U. S. 546 (1878); Pike v. Megoun, 44 Mo. 
491 (1869); Dayton Gold and Silver Mining Co. v. Seawell, 11 Nev. 394 (1876) ; 
Johnson v. Jupilat, 114 N. J. Eq. 139, 168 Atl. 455 (1933). 
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which their attention has not been directed. Similarly, although de- 
claratory statutes may be held not to offend constitutional prohibi- 
tions of “ blind amendments ”, their haphazard form contributes to the 
disorder of the statute-books.”° Fortunately, the decreasing number of 
such laws indicates that careful draftsmen are avoiding use of the de- 
claratory form in favor of the far more satisfactory simple amendment.”* 


RECENT CASES 


BANKRUPTCY — CORPORATE REORGANIZATION — JURISDICTION OVER LEs- 
sOR’s INTEREST IN PERPETUALLY RENEWABLE LEASEHOLD. — The Hotel Gib- 
son Company filed a petition as a debtor under § 77B of the Bankruptcy Act, 
alleging that among its assets was a perpetual leasehold estate in two tracts 
of land. A bank, as trustee of a land trust, had granted the hotel company 
a 99-year lease with privilege in the lessee to renew forever and to purchase. 
The plan of reorganization, to which 92% of the land-trust certificate holders 
agreed, apparently contemplated a sale of the underlying fee. Section 77B pro- 
vided: “A plan of reorganization . . . may deal with all or any part of the 
property of the debtor. . . .” 48 Stat. 912,11 U.S.C. A. § 207(b) (10) (Supp. 
1934). Other holders of outstanding certificates and the bank, as trustee, inter- 
vened. They petitioned that their interest be protected, claiming that since the 
trustee was lessor to the debtor and had the legal fee, such property was not 
subject to the court’s jurisdiction, and that the court consequently could not 
order a sale of the underlying fee simple. Held, that the court had jurisdiction 
to proceed with the plan of reorganization, and that the certificate holders were 
merely “ creditors ” having claims against the debtor’s “ property ”, although 
with power to extinguish all of the permanent leasehold estate. Intervenor’s 
petition denied. In re Hotel Gibson Co., 11 F. Supp. 30 (S. D. Ohio, 1935). 

If the lessor has an interest in the fee, the court cannot properly order a 
sale thereof as “ property” of the debtor. And in determining this funda- 
mental question, the state law of real property governs. United States v. 
Crosby, 7 Cranch 115 (U. S. 1812); see In re Barnett, 12 F.(2d) 73, 76 
(C. C. A. 2d, 1926). Aithough the instant court felt it unnecessary to recon- 
cile the Ohio decisions in order to allow the fee to be sold under the plan, its 
holding seems inevitably to assume that the lessor had no such interest. The 
opinion fails to differentiate between the nature of the lessee’s title and the 
extent of the interest of the lessor, since the cases quoted deal only with 
the legal attributes of the lessee’s interest, and these have been greatly affected 
by Ohio statutes. £.g., Loring v. Melendy, 11 Ohio 355 (1842) (right to 
attach lessee’s equitable interest after mortgage by him); Worthington v. 


20 See cases cited in second paragraph of note 12, supra. The objection to 
“blind amendments”, which are often senseless in that they set forth only the 
words amended, is that they make it difficult for the legislature in enacting the 
amendment, and the bar and bench in interpreting it, easily to ascertain its effect. 
Many declaratory laws seem to come within this objection. See Legis. (1930) 
43 Harv. L. Rev. 1143, 1146. 

*1 Examination of recent session laws of several states which in the past have 
used the declaratory form has disclosed only one such act. Ga. Acts 1933, No. 176, 
Pp. 128-29 (“crops” in prior acts defined). The declaratory device may be a 
simple and obvious one to explain the meaning of a single word or phrase used in 
several statutes, and should be unobjectionable if care is taken to avoid the pos- 
sibility of retrospective operation. 
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Hewes & McCann, 19 Ohio St. 66 (1869) (personal liability of lessee’s 
assignee) ; Ralston Steel Car Co. v. Ralston, 112 Ohio St. 306, 147 N. E. 513 
(1925) (dower attaches to lessee’s interest in a perpetual leasehold). The 
nature of a lessee’s interest at common law was personalty, and it may be 
argued that the Ohio statutes were passed to prevent the lessee of a perma- 
nent leasehold from getting the benefits of the fee while escaping its disad- 
vantages. E.g., OH10 Cope ANN. (Throckmorton, 1934) § 10503-11 (perma- 
nent leaseholds subject to laws of descent as estates in fee). And the judicial 
extension of the legislative intent to include the attachment of dower hence 
seems supporcable. Ralston Steel Car Co. v. Ralston, supra. But the Ohio 
cases that deal directly with the interest of the lessor of a permanent leasehold 
indicate that a very definite estate remains in him. Rawson v. Brown, 104 
Ohio St. 537, 136 N. E. 209 (1922) (heirs of lessor are tenants in common 
of an estate in land, and within partition statute); Estate of Dobbie, 27 Ohio 
N. P. (n.s.) 333 (C. P. 1929) (lessor’s interest valued as fee simple for 
taxation); see Smith v. Harrison, 42 Ohio St. 180, 185 (1884). But see 
Loring v. Melendy, supra, at 358. And at least one other court has held that 
the lessor has an interest in the fee under such a lease. Stark v. Mansfeld, 
178 Mass. 76, 59 N. E. 643 (1901); cf. 68 Beacon Street, Inc. v. Sohier, 194 
N. E. 303 (Mass. 1935), (1935) 49 Harv. L. Rev. 158. While business men 
may feel these trust certificates are similar to bonds, in reality they seem to 
represent a lessor’s interest in land. Cf. Senior v. Braden, 295 U. S. 422 
(1935), (1935) 49 Harv. L. Rev. 159 (certificates of foreign land trust not 
taxable by state). The holding that such an interest is only collateral security 
for the rent claim therefore seems unwarranted. The certificate holders are 
clearly at least “ secured creditors”, since the right to terminate is security 
for the rent. But their underlying fee should be recognized as a separate 
estate in the land, existing independently of the lessee, and unaffected by its 
financial vicissitudes. Hence the only justification for the result of the 
principal case would seem to lie in the remedial nature of the Bankruptcy Act. 
The perpetual leasehold, the trust, and the group of certificates comprise an 
assembly of interests approximating that in a corporate entity. If the lessee’s 
reorganization can be accomplished only by dealing with the entire arrange- 
ment as an integrated whole, and since 92% of the certificate holders agreed 
to the proposed plan, it may not be outrageous for a court to say that Congress 
intended the lessor’s interest to be a lien under § 77B and not a title. But 
the conditional sales cases, by upholding the title of the vendor, seem to indi- 
cate that § 77B should not be extended to defeat the underlying interest of 
an owner. Inre Lake’s Laundry, Inc., C.C. A. 2d, July 29, 1935, cert. denied, 
Oct. 14, 1935; In re /deal Laundry, Inc., 10 F. Supp. 719 (N. D. Cal. 1935). 
But cf. Continental Ill. Nat. Bank & Trust Co. v. Chicago, R. I. & Pac. Ry., 
294 U. S. 648 (1935), (1935) 48 Harv. L. REv. 1430. 


CHaTTEL Mortcaces— REcorDING AND REGISTRY EFFECT OF PRIOR 
UNRECORDED MortcaGe oN LANDLORD’s LieN.—On the same day that a 
landlord executed a five-year lease to a tenant corporation at a stated rental 
to be paid monthly, the tenant purchased chattels and gave a mortgage on 
them. The lease was recorded on December 31, 1929. The chattels were 
moved on the premises in February, 1930, but the mortgage was not recorded 
until a month later. At that time ail rent to date had been paid. A statute 
provided: “Every agreement between the vendor and vendee . . . of per- 
sonal property whereby the vendor shall reserve . . . any interest . . . shall 
be null and void as to subsequent creditors (whether lien creditors or simple 
contract creditors) or purchasers for valuable consideration without notice 

. unless the same be . . . recorded... .” S. C. Cope (Michie, 1932) 
§ 7047. Late in 1932 the tenant passed into the hands of a receiver, at which 
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time it was behind in the payment of rent which had accumulated during the 
latter part of that year, and owed a large balance on the chattel mortgage. 
From a judgment of the circuit court overruling the finding of a referee that 
the mortgage was prior to the claim for rent, the mortgagee appealed. Held, 
that the landlord’s lien attached for the rent of the entire term, and that since 
the landlord was a subsequent creditor within the meaning of the statute, the 
mortgage was void as to him. Judgment affirmed. Francis H. Leggett & Co. 
v. Orangeburg Piggly Wiggly Co., 180 S. E. 483 (S. C. 1935). 

Since all rent falling due between the execution and recording of the mort- 
gage was promptly paid, subordination of the mortgagee’s claim to a lien 
for the entire rent seems unduly harsh. Barrett v. Martzahn, 186 Iowa 548, 
173 N. W. 72 (1919). At common law a landlord’s security in the tenant’s 
chattels was limited to a right of distress, permissible only when rent was 
in arrears. See 3 BL. Comm. * 6-7. But this protection has been enlarged 
by statutory liens which attach at the beginning of tenancy to all non-exempt 
chattels of the tenant on the premises. Fowler v. Rapley, 15 Wall. 328 (U. S. 
1872); see 2 TIFFANY, LANDLORD AND TENANT (1910) §321. Such a lien 
implies security over the chattels without resort to seizure. See Morgan v. 
Campbell, 22 Wall. 381, 390 (U. S. 1874); 1 Jones, Lrens (3d ed. 1914) 
§550. It prevails over a chattel mortgage executed after the chattels are 
brought on the land. Spilman v. Geiger, 58 F.(2d) 890 (App. D. C. 1932). 
But if such a mortgage is recorded prior to the beginning of the tenancy, 
it is superior to the landlord’s lien. People’s Trust Co. v. Oates, 68 F.(2d) 
353 (C. C. A. 4th, 1934); Perry v. Waggoner, 68 Iowa 403, 27 N. W. 292 
(1886). In the instant case the lien of the mortgage is prior in time to that 
of the landlord, since the encumbrance was executed before the chattels were 
placed on the premises. And there could hardly have been reliance on the 
tenant’s clear title, since the landlord’s lien attached automatically, without 
regard to the effectiveness of other encumbrances on the chattels. Weaver 
v. Florke, 195 Iowa 1085, 192 N. W. 23 (1923). The lessor accordingly 
seems not to merit the rank of subsequent creditor within the purview of a 
statute designed to prevent reliance on false appearances. Barrett v. Mart- 
zahn, supra. But cf. Pepsi-Cola Bottling Co. v. Indian Rock Bottling Co., 
98 W. Va. 269, 126 S. E. 715 (1925); Ford v. Clewell, 9 Houst. 79 (Del. 
1890). If the tenant were in arrears as to monthly payment of rent before 
the mortgage was registered, however, extension of the recording statute to 
protect the landlord would seem justified. 


ConFiict or LAws — JURISDICTION OF CourRTS: PERSONAL — VALIDITY OF 
SUBSTITUTED SERVICE ON ForREIGN ExEcuUTOR OF NONRESIDENT MororistT. — 
An automobile collision in New Jersey resulted in the death of two nonresi- 
dents, the driver of one car and a guest in the other. The plaintiff, adminis- 
trator of the guest, brought an action in New Jersey against the driver’s 
executor, qualified under a will probated in Pennsylvania. Substituted service 
was made under a statute providing that “ any chauffeur, operator or owner of 
any motor vehicle, not licensed under the laws of the State . . . , who shall 
accept the privilege . . . of driving . . . in the State ... shall, by such 
acceptance ... , make . . . the Commissioner of Motor Vehicles . . . his 

. agent for the acceptance of process in any civil suit . . . against such 
chauffeur, operator or . . . owner... , arising out of . . . any accident 
... Within the State... .” N. J. Comp. Srar. (Supp. 1930) tit. 135, 
§96a(1). The defendant, on special appearance, moved to set aside the 
service. Held, that the explicit language of the statute should not be broad- 
ened to include personal representatives. Motion granted. Young v. Potter 
Title & Trust Co., 115 N. J. L. 561, 178 Atl. 177 (Sup. Ct. 1935). 

The only other case which has been found on this point also narrowly con- 


146 HARVARD LAW REVIEW [Vol. 49 


strued a like statute. State ex rel. Ledin v. Davison, 216 Wis. 216, 256 
N. W. 718 (1934). Accord: Brown v. Cleveland Tractor Co., 265 Mich. 475, 
251 N. W. 557 (1933) (corporation held not “ operating” car used in its 
business but owned by driver). And the New Jersey policy appears to be 
that, in the absence of an enabling statute, foreign executors may not be 
sued in their representative capacity. Durie v. Blauvelt, 49 N. J. L. 114, 6 
Atl. 312 (Sup. Ct. 1886). But the policy of protecting the public from non- 
resident motorists would seem to require that the statute be interpreted to 
include personal representatives. The court argued, however, that the com- 
missioner’s agency to receive service under the statute was ended by the 
driver’s death. Durbrow v. Eppens, 65 N. J. L. 10, 46 Atl. 582 (Sup. Ct. 
1900). But jurisdiction here would seem to depend not upon the fiction of 
a contract of agency but rather upon the state’s power to regulate dangerous 
instrumentalities. Cf. Scott, Jurisdiction over Nonresident Motorists (1926) 
39 Harv. L. REv. 563. Moreover, since the commissioner in accepting process 
is acting to protect interests adverse to the motorist’s, it would seem that 
this power would not be revoked by his death. See RESTATEMENT, AGENCY 
(1933) §§ 138-39. On the other hand, however, it has been held that a 
foreign judgment against a personal representative may not be proved against 
the decedent’s estate. In re Cowham’s Estate, 220 Mich. 560, 190 N. W. 
680 (1922); see 3 BEALE, CONFLICT OF Laws (1935) § 514.1. Contra: 
Creighton v. Murphy, Neal & Co., 8 Neb. 349, 1 N. W. 138 (1879). Con- 
sequently, even where a statute allows a foreign executor to be sued, at least 
one court has refused to entertain such an action when none of the decedent’s 
estate was within the state. McMaster v. Gould, 240 N. Y. 379, 148 N. E. 556 
(1925). Contra: Dewey v. Barnhouse, 75 Kan. 214, 88 Pac. 877 (1907). 
But an early Pennsylvania case allowed a foreign judgment against a personal 
representative to bind the decedent’s estate. Evans v. Latem,9 S. & R. 252 
(Pa. 1823). Therefore, since Pennsylvania apparently would have enforced 
by comity a New Jersey judgment, New Jersey might well have taken juris- 
diction. See Helme v. Buckelew, 229 N. Y. 363, 373, 128 N. E. 216, 219 
(1920); 3 BEALE, loc. cit. supra. 


ConFLict or Laws — OBLIGATIONS — RIGHT OF STATE UNDER FULL FAITH 
AND CREDIT CLAUSE TO AppLty LocaL CoMPENSATION Act.—A Georgia resi- 
dent made an employment contract in Alabama with an Alabama employer 
for itinerant services. During the following 18-month period he worked in 
five states, including one month in Alabama and three months in the District 
of Columbia. An injury causing his death occurred in the District of Colum- 
bia, where his widow received an award under the local workmen’s compen- 
sation act. The Supreme Court of the District dismissed a bill to set aside 
the award, and the insurer appealed. Held, that the District of Columbia 
was not required by the full faith and credit clause to give effect to the 
Alabama compensation act. Decree affirmed. United States Casualty Co. v 
Hoage, 77 F.(2d) 542 (App. D. C. 1935). 

When an injury to an employee occurs in a state other than that where the 
contract of employment originated, courts are divided as to which compensa- 
tion act should govern. The original theory that such acts are statutory sub- 
stitutes for tort liability, having no extraterritorial effect, was soon displaced 
by the doctrine that rights and duties incident to the employment relationship 
are contractual, and that, therefore, the statute of the state where the contract 
was made becomes a part of the agreement. Kennerson v. Thames Towboat 
Co., 89 Conn. 367, 94 Atl. 372 (1915); Pederzoli’s Case, 269 Mass. 550, 169 
N. E. 427 (1930). But this concept is ‘obviously inadequate when the statute 
is applied to preéxisting contracts, and when the compulsory nature of the act 
negatives the contractual aspect of the employer’s liability. Post v. Burger 
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& Gohlke, 216 N. Y. 544, 111 N. E. 351 (1916) semble. Some courts have 
therefore held that this legislation deals with a relationship, and consider that 
the location of the employment status governs in determining which statute 
is applicable. Watts v. Long, 116 Neb. 656, 218 N. W. 410 (1928); Cameron 
v. Ellis Const. Co., 252 N. Y. 394, 169 N. E. 622 (1930). There is no 
unanimity of opinion, however, as to which factors should control in assign- 
ing the location of the employment status. Compare Cameron v. Ellis Const. 
Co., supra, with American Radiator Co. v. Rogge, 86 N. J. L. 436, 92 Atl. 85 
(1914). The Restatement does not choose between the state of injury and the 
state where the contract was made. See RESTATEMENT, CONFLICT OF Laws 
(1934) §§ 398-403. In 1932 the Supreme Court introduced a new technique 
by the application of the full faith and credit clause. Bradford Electric Light 
Co. v. Clapper, 286 U. S. 145 (1932). The majority held that the state of in- 
jury must accept the statute of the state where both employer and employee 
were domiciled and where the contract was formed. Mr. Justice Stone, 
however, in concurring, took the less startling ground that the district court 
should have presumed that the state of the forum accepted by comity the 
foreign statute. See Note (1932) 46 Harv. L. Rev. 291. The application of 
the full faith and credit clause has been criticized as giving extraterritorial 
power to a foreign statutory contract. See Beale, Two Cases on Jurisdiction 
(1935) 48 Harv. L. Rev. 620. The Court held in a subsequent decision, 
however, that the state of the forum may apply its own act and does not 
deny full faith and credit to the foreign statute unless the party relying 
thereon shows that of the interests involved, those of the foreign state are 
overwhelmingly superior. Alaska Packers Ass’n v. Independent Comm. of 
Cal., 294 U. S. 532 (1935), Note (1935) 35 Cov. L. Rev. 751. In reaching 
its decision the Court appears to have weighed the following factors in de- 
termining whether the statute of the state of contract or that of the state of 
injury should govern: (1) situs of employer’s business, in so far as that state 
asserts a power of regulating the conduct of business enterprises within it; 
(2) domicil of employee, in so far as that points to the place where he is 
likely to become a public charge; (3) place of performance, in so far as 
that state asserts a power of regulating the employment relationship; (4) 
place of contract, in so far as that state asserts control over all kinds of con- 
tracts made within it; (5) place of injury, in so far as that state asserts the 
power of police regulation. When these criteria are applied to the instant 
case, the claim of the foreign state seems clearly not of overwhelming supe- 
riority: only the first and fourth of the factors enumerated above could be 
said to favor it, while the second, apparently the most important single con- 
sideration, and the fifth, sustain recovery under the local act. Furthermore, 
the court relies somewhat on the Alabama decisions that the local statute 
does not bar a foreign suit under a foreign statute, for the court of the forum 
need not give greater effect to the foreign statute than does the foreign state. 
Ohio v. Chattanooga Boiler Tank Co., 289 U. S. 439 (1933). It seems 
doubtful that the Supreme Court will interfere with the application of the 
local compensation act when it finds that the state of the forum has a sub- 
stantial interest in the relationship. 


ContEmMPT WuHat Constitutes ContemptT— Vow Injunction IN- 
SUFFICIENT CAUSE FOR FAILURE TO SERVE Execution. — The circuit court 
of Newton county ordered the defendant to levy execution in a garnishment 
proceeding on the salary of the sheriff of Lake county. This order was based 
on a statute which the Lake county circuit court had held unconstitutional. 
Eighteen days later, while the execution was still unserved, the garnishees 
filed in the circuit court of Lake county a suit which resulted in a decree en- 
Joining the defendant from carrying out the order of the Newton circuit court. 
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The defendant submitted to the injunction and returned the execution. The 
circuit court of Newton county ordered him to show cause why he should 
not be punished for contempt. The defendant’s answer setting forth the 
above facts was adjudged insufficient cause for failure to serve the execution. 
From a judgment of contempt of court, the defendant appealed. Held, that 
since the injunction was void for want of jurisdiction, the defendant’s failure 
to comply with the valid order of the Newton court was a contempt. Judg- 
ment affirmed. Hoffman v. State, 194 N. E. 331 (Ind. 1935). 

By ignoring the injunction the defendant could have escaped the result of 
this seemingly harsh decision. In re Huntley, 85 Fed. 889 (C. C. A. oth, 
1898); Pennell v. Superior Court, 87 Cal. App. 375, 262 Pac. 48 (1927); 
see Note (1934) 12 N. C. L. Rev. 259. And since one is presumed to know 
the law, the defendant was charged with knowledge that the injunction was 
void. Hoover v. State, 59 Ala. 57 (1877); State v. Foster, 22 R. I. 163, 46 
Atl. 833 (1900); cf. Radiant Glass Co. v. Burnet, 54 F.(2d) 718 (App. 
D. C. 1931). Ordinarily an injunction is binding, even though erroneous on 
its face, until it is dissolved or reversed on appeal. Sullivan v. Judah, 4 
Paige 444 (N. Y. Ch. 1834); Silliman v. Whitmer, 173 Pa. 401, 34 Atl. 56 
(1896); see 2 Hicu, Law or Inyunctions (4th ed. 1905) § 1416. Contra: 
Moat v. Holbein, 2 Edw. Ch. 188 (N. Y. 1834); cf. State ex rel. Fowler v. 
Circuit Court, 98 Wis. 143, 73 N. W. 788 (1898). But in the instant case 
the injunction was void, since the court of one county has no power to in- 
terfere with valid orders of a court of codrdinate jurisdiction. Indiana & 
Ill. R. R. v. Williams, 22 Ind. 198 (1864); Wagner v. Farmers’ Co-op. Exch. 
Co. of Good Thunder, 147 Minn. 376, 180 N. W. 231 (1920); cf. IND. Stat. 
Ann. (Burns, 1933) §3-1918. The likelihood of physical clashes, inherent 
in attempts to enforce contrary orders by courts exercising equal authority, 
requires that only the prior order be effective. See Scott v. Runner, 146 Ind. 
12, 14, 44 N. E. 755, 756 (1896); Dallas Joint Stock Land Bank v. Ray, 71 
S. W.(2d) 589, 590 (Tex. Civ. App. 1934). Furthermore, it has been held 
that a county court has no jurisdiction even to inquire into the validity of 
the acts of a codrdinate court. Scott v. Runner, supra. Nor can the court 
of one county enjoin a party from further prosecution of proceedings in 
another county. Grant v. Quick, 5 Sandf. 612 (N. Y. Super. Ct. 1852); 
see Indiana & Ill. R. R. v. Williams, supra, at 200. It would seem, however, 
that the Newton court would have granted a stay of the order of execution 
during the pendency of a petition for a writ of prohibition to, or an appeal 
from the decree of, the circuit court of Lake county. See Inp. Stat. ANN. 
(Burns, 1933) §§ 2-3401 et seq.; cf. Bennett v. LeRoy, 5 Abb. Pr. 55 (N. Y. 
Super. Ct. 1857). And although even a void court order is usually sufficient 
to avoid or mitigate the penalty for contempt, this could not have helped 
the defendant, since it would seem that he had unduly delayed before the 
filing of the suit for the injunction. See 1 FREEMAN, Executions (3d ed. 


1900) § 107. 


ConTRACTS — OFFER AND ACCEPTANCE — EFFECT OF DISCLAIMER OF OBLI- 
GATION IN PROMISE TO EMPLOYEE. — The defendant delivered to one of its 
employees a certificate stating that in consideration of past services there would 
be paid to such beneficiary as she should designate a sum equal to her wages 
for the year next preceding her death, if still an employee of the company. 
It was further stipulated that issue and delivery of the certificate were under- 
stood to be purely voluntary and gratuitous and that it was “accepted with 
the express understanding that it carries no legal obligation whatsoever or 
assurance or promise of future employment, and may be withdrawn or dis- 
continued at any time by this Company.” ‘The employee died while still in 
the employ of the company. In an action by the designated beneficiary to 
recover the promised benefit, the trial court directed a verdict for the defend- 
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ant. The court of appeals reversed this decision and certified the case to 
the Supreme Court of Ohio. Held, that by continuing to work for the de- 
fendant until death the employee created a binding obligation to pay to her 
designated beneficiary the sum promised. Judgment affirmed. Mabley & 
Carew Co. v. Borden, 129 Ohio St. 375, 195 N. E. 697 (1935). 

The court seems to consider that the certificate as a whole was intended 
to and did induce the employee to remain in that employment until death, 
thereby creating an executed unilateral contract. This is clearly possible if 
the provision that there shall be no legal obligation is disregarded. JH. S. 
Kerbaugh, Inc. v. Gray, 212 Fed. 716 (C. C. A. 2d, 1914) (remaining in em- 
ploy is consideration) ; see-Note (1924) 28 A. L. R. 331. But cf. Meyerson v. 
New Idea Hosiery Co., 217 Ala. 153, 115 So. 94 (1927). But consideration 
becomes important only if the promisee, taking the certificate as a whole, 
could reasonably construe it as an offer. See 1 WiLLIstonN, ConTRACTS (1920) 
§ 112. In that case the disclaimer would be defeated by the total effect of the 
certificate. The disclaimer is so explicit, however, that this seems improbable. 
Further, although the negation of legal liability might be construed as a mere 
announcement that no contract would arise until the employee’s death, that in- 
terpretation seems unsound. Since the disclaimer is apparently a condition of 
the “ offer ”, it would seem illogical to set it aside, find the elements of an exe- 
cuted unilateral contract, and then refuse to give effect to the proviso as a 
mere legal conclusion. Cf. McNevin v. Solvay Process Co., 32 App. Div. 
610, 53 N. Y. Supp. 98 (4th Dept. 1898), aff’d-mem., 167 N. Y. 530, 60 N. E.. 
111g (1901). That would be to assume a bargain when the question is whether 
there was a bargain. Even if the employee could not reasonably regard 
the qualified promise as an offer, however, it is not impossible to uphold the 
result. The certificate is apparently designed to induce the employee to re- 
main with the company. If she did so, relying upon what she considered a 
mere chance of performance of the promise, there would be neither a uni- 
lateral contract nor an injustice; but if in so acting she regarded performance 
of the promise as highly probable, it would seem unjust not to enforce the 
promise. If the company designedly induced a definite and substantial act 
by its promissory representation, it should be estopped to deny liability on the 
promise. Saunders Co. v. Galbraith, 40 Ohio App. 155, 178 N. E. 34 (1931), 
(1932) 80 U. or Pa. L. Rev. 594; Langer v. Superior Steel Corp., 105 Pa. 
Super. 579, 161 Atl. 571 (1932); see RESTATEMENT, CONTRACTS (1933) § go. 
The fact that in the instant case the induced act was of benefit to the promisor 
adds to the justice of the result. In similar cases promises which more ex- 
plicitly induced counter performance have been enforced despite denials of 
legal liability, although the grounds on which the courts disregarded the dis- 
claimers are not clear. Tilbert v. Eagle Lock Co., 116 Conn. 357, 165 Atl. 
205 (1933); Wellington v. Con P. Curran Printing Co., 216 Mo. App. 358, 
268 S. W. 396 (1925). But cf. Meyerson v. New Idea Hosiery Co., supra. 
Although the instant decision may be incompatible with orthodox contract 
theory, it would seem to evidence a tendency to avoid unconscionable results 
by the application of more flexible principles. . 


CorPORATIONS — DISREGARDING CORPORATE Fiction —DovusBLe LiaBILiTy 
or Hotpinc Company’s SHAREHOLDERS ON BANK StocK Ownep By It. — 
The receiver of an insolvent state bank brought a bill in equity against the 
defendant to enforce a statutory double liability imposed upon bank stock- 
holders. The A corporation, a holding company, owned stock in the insolvent 
institution. Some of the directors of the B corporation, a bank which had 
organized A in good faith, held the entire stock of the latter in trust for the 
shareholders of B. The defendant owned substantially all of the stock of the 
B corporation, and was therefore the principal beneficiary of this trust. From 
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a decree for the plaintiff, the defendant appealed. Held, that a bank stock- 
holder’s double liability may be imposed upon the beneficial owner of such 
stock even though the corporate entity of a holding company, legal owner of 
the shares, must be disregarded. Decree affirmed. Fors v. Farrell, 271 Mich. 
358, 260 N. W. 886 (1935). 

The view that the beneficial owner of bank stock will be sought in assessing 
statutory liability has ordinarily been confined to the usual trustee-beneficiary 
relationship. Ohio Valley Nat. Bank v. Hulitt, 204 U. S. 162 (1907); Laurent 
v. Anderson, 70 F.(2d) 819 (C. C. A. 6th, 1934); see Scott, CASES ON TRUSTS 
(2d ed. 1931) 588, n.1 at 589. This is apparently the first time that this prin- 
ciple has been the sole basis for disregarding the entity of a bona fide cor- 
poration. The result, however, had been foreshadowed. See Barbour v. 
Thomas, 7 F. Supp. 271, 278 (E. D. Mich. 1933); BrenNnrat Report ATT’y 
GEN. MICH. 1929-30, at 605, 612. But cf. Simons v. Groesbeck, 268 Mich. 
495, 256 N. W. 596 (1934) semble. In previous cases purporting to disregard 
the corporate entity in assessing a double liability on shareholders of holding 
companies owning bank stock, the stockholders had expressly assumed lia- 
bility in the stock certificates. Barbour v. Thomas, Simons v. Groesbeck, 
both supra; cf. Notes (1935) 48 Harv. L. Rev. 659, 671-72, (1934) 33 
Micu. L. Rev. 273. Courts have in most cases disregarded the corporate fic- 
tion when it was used to evade a statute, to promote fraud, or to accomplish 
a monopoly. United States v. Lehigh Valley R. R., 220 U. S. 257 (1911), 
(zg11) 24 Harv. L. Rev. 672 (evasion of statute); Donovan v. Purtell, 216 
Ill. 629, 75 N. E. 334 (1905) (fraud); State v. Standard Oil Co., 49 Ohio St. 
137, 30 N. E. 279 (1892) (monopoly). These apparently are situations 
wherein the policy favoring a legal device affording its participants immunity 
from personal liability has been overcome by a stronger policy against the 
particular use made of the corporate fiction. And the social desirability of 
protecting bank depositors, expressed by the statute, would seem to be of suffi- 
cient force to justify the instant decision. But this policy should go only so 
far as unreasonable danger to depositors requires. Hence, although applicable 
when the portfolio of a holding company is in large part bank stock, the wis- 
dom of imposing double liability upon shareholders of all holding companies 
owning such stock seems highly questionable. One state, however, has enacted 
a statute so providing. Wis. Stat. (1933) § 221.56. The principal case re- 
veals the need for comprehensive legislation concerning investment in bank 
stocks by holding companies if their shareholders are to have immunity from 
statutory assessments. 


FEDERAL COURTS — JURISDICTION — REVIEW BY SUPREME CouRT OF FED- 
ERAL QUESTION First RAISED ON REHEARING IN STATE Court oF LAst 
Resort. — The defendant, an organizer of the unemployed, was indicted for 
attempting to incite insurrection under a statute penalizing “ any attempt . . . 
to induce others to join in any combined resistance to the lawful authority 
of the state... .” Ga. Cope (1933) § 26-902. The trial judge charged that 
“to convict... , it must appear... that immediate serious violence 
against the State . . . was to be expected or advocated.” Upon conviction, 
the defendant moved for a new trial, claiming that the evidence did not 
support the verdict. Before any ruling on the motion was made, the Supreme 
Court of Georgia, in another case, held the statute valid under the Fourteenth 
Amendment. Carr v. State, 176 Ga. 747, 169 S. E. 201 (1933). The court 
there quoted a Supreme Court opinion stating that a state may curb freedom 
of speech by forbidding the advocacy of seditious doctrines “‘ without waiting 
until there is a present . . . danger of the success of the plan... .” Gitlow 
v. New York, 268 U. S. 652, 669 (1925). From a denial of his motion by the 
trial court in the instant case, the defendant appealed; and the upper court 
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found the evidence sufficient by construing the statute to require only that 
the defendant intended insurrection “to happen at any time, as a result of his 
influence... .” Herndon v. State, 178 Ga. 832, 855, 174 S. E. 597, 610 

(1934). A motion to rehear on the ground that the statute thus construed 
violated the Fourteenth Amendment was denied, the court saying that by “at 
any time ” it meant within a reasonable time. Herndon v. State, 179 Ga. 597, 
6co, 176 S. E. 620, 622 (1934). The defendant appealed to the Supreme 
Court. Held, that the opinion and especially the quotation from Gitlow v. 
New York in the Carr case gave notice of a possible broader construction 
of the statute; and, since the federal question could therefore have been 
raised upon the original hearing, it was not seasonably presented. Appeal 
dismissed for want of jurisdiction. Three Justices dissented. Herndon v. 
Georgia, 295 U. S. 441 (1935), petition for rehearing denied, Oct. 14, 
1935. 

* This decision seems a doubtful application of the rule that jurisdiction will 
not be taken if the federal question is first presented on a petition for rehear- 
ing. Jett Bros. Distilling Co. v. City of Carrollton, 252 U. S. 1 (1920); 
Rooker v. Fidelity Trust Co., 261 U. S. 114 (1923). For generally an excep- 
tion is made where, due to unexpected action by the upper court, the first 
opportunity to raise the federal point is on a motion to rehear. Saunders v. 
Shaw, 244 U. S. 317 (1917); Missouri ex rel. Missouri Ins. Co. v. Gehner, 
281 U. S. 313 (1930). It seems unreasonable to deny the defendant the bene- 
fit of the exception by holding that, in a controversy involving the sufficiency 
of the evidence, he should bave urged the unconstitutionality of a broader 
construction of the statute. For, in order to save his federal right, this de- 
cision forces him to anticipate the reversal of a favorable and uncontested 
interpretation by the trial court. Moreover, it is difficult to see how the 
Gitlow quotation in Carr v. State could in fact have put the defendant on 
notice that the appellate court would broadly construe the statute. In the 
Carr case, construction was not in issue, and the excerpt from the Gitlow 
opinion was only a random observation in a long quotation relied upon by the 
Georgia court to uphold its exercise of police power. Although sound policy 
justifies a rigorous enforcement of procedural rules by the Supreme Court, 
this case seems to go too far in compelling the defendant to foresee a change 
in the law on the basis of an incidental dictum in a previous case. 


FEDERAL CouRTS — PROCEDURE— JURISDICTION OF Eguriy to Avow 
SEALED RELEASE ProcurEeD BY Duress. — The plaintiff brought an action at 
law for damages under the anti-trust laws for the destruction of its business 
by the defendant’s combination, alleging that a sealed release of the defend- 
ant’s liability had been secured by a threat of illegal competition. The de- 
fendant filed a general denial and set up the release, and the plaintiff replied 
that it had given the release when forced to agree to join the combination. 
Subject to the plaintiff's exception, the trial judge filed an order allowing 
the defendant’s motion to transfer the case to equity for a preliminary hear- 
ing on the issue of duress. Upon the plaintiff’s refusal to offer any evidence, 
a decree was entered finding the release valid. The plaintiff appealed. Held, 
that duress is a legal defense to a specialty and, alternatively, that the release 
would be invalid if the jury found the combination illegal; hence the remedy 
at law was adequate. Order and decree vacated and case remanded. Ray- 
theon Mfg. Co. v. Radio Corp. of Am., 76 F.(2d) 943 (C. C. A. 1st, 1935), 
cert. granted, Oct. 14, 1935. 

This is apparently the only federal court decision that equity has no juris- 
diction to invalidate a sealed instrument for duress. Under an exception to 
the Conformity Act, federal courts do not follow state law in determining 
whether a defense is legal or equitable. Thompson v. Railroad Cos., 6 Wall. 
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134 (U. S. 1867); see von Moschzisker, Equity Jurisdiction in the Federal 
Courts (1928) 75 U. or Pa. L. REv. 287, 297 et seg. And, although the Ju- 
dicial Code § 274b permits equitable defenses at law, it does not abolish juris- 
dictional distinctions between law and equity. Liberty Oil Co. v. Condon 
Nat. Bank, 260 U. S. 235 (1922) [construing 38 Stat. 956 (1915), 28 U. S. 
C. A. § 398 (1927)]. But cf. Cook, Equitable Defenses (1923) 32 YALE L. J. 
645, 655. In the analogous field of fraud the federal cases are in confusion, 
but most of the lower courts have felt constrained to follow two early 
Supreme Court decisions that only in equity may a specialty be avoided for 
fraud in inducement. Hartshorn v. Day, 19 How. 211 (U. S. 1856); George 
v. Tate, 102 U.S. 564 (1880); see (1926) 10 Minn. L. Rev. 618. But both 
these cases may be distinguished, for in each there was another reason for 
coming into equity. See Abbot, Fraud as a Defense at Law in the Federal 
Courts (1915) 15 Cox. L. Rev. 489, 497. And a few cases have suggested 
that equity has no jurisdiction to try the defense of fraud in inducement 
in a suit on a sealed contract. Grand Chute v. Winegar, 15 Wall. 373 (U.S. 
1872) semble (ignored in George v. Tate, supra); National Aniline & Chem- 
ical Co. v. Arnhold, 298 Fed. 755 (S. D. N. Y. 1924); see American Mills Co. 
v. American Surety Co., 260 U. S. 360, 363 (1922). Moreover, a simple 
contract must generally be attacked for fraud at law. Cable v. United States 
Life Ins. Co., 191 U. S. 288 (1903). But cf. Union Pac. R. R. v. Syas, 246 
Fed. 561 (C. C. A. 8th, 1917). To preserve the distinction between sealed and 
unsealed instruments seems unduly technical, and consequently the state 
courts almost unanimously recognize fraud as a legal defense to a specialty. 
Comstock v. Livingston, 210 Mass. 581, 97 N. E. 106 (1912); Piper v. 
Boston & M. R. R., 75 N. H. 228, 72 Atl. 1024 (1909). In the instant case, 
a definitive Supreme Court stand would serve to resolve the federal court 
conflict, for like principles seem to govern both duress and fraud. Cf. Fair- 
banks v. Snow, 145 Mass. 153, 13 N. E. 596 (1887). But clarification of the 
jurisdictional question may be prevented, for it seems that the release was 
an integral part of the agreement to join the combination, and so would be 
invalid if the combination was illegal. Continental Wall Paper Co. v. Louis 
Voight & Sons Co., 212 U. S. 227 (1909); see 3 WiLLtston, CONTRACTS 
(1920) § 1661. But cf. Connolly v. Union Sewer Pipe Co., 184 U.S. 540 


(1902). 


Gotp CLAUSES— APPLICATION OF JoINT RESOLUTION TO OBLIGATIONS 
ALTERNATIVELY PAYABLE ABROAD IN FOREIGN CURRENCY. — Interest coupons 
of the defendant American corporation, which did business solely in this coun- 
try, called for payment alternatively of $25 “ United States Gold Coin” in 
New York, or £5 2s. 10d. in London, or 62 guilders, 25 cents in Amsterdam. 
After the defendant’s Amsterdam agent had, upon tender, refused to pay in- 
terest coupons in guilders, the plaintiff New York corporation sued to recover 
the dollar value of the guilders. The defendant set up in defense the Joint 
Resolution of June 5, 1933, providing that “‘every provision contained in 

. any obligation which purports to give the obligee a right to require pay- 
ment in gold or a particular kind of coin or currency . . . is declared to be 
against public policy. ... Every obligation . . . shall be discharged upon 
payment, dollar for dollar, in . . . legal tender. ... As used in this reso- 
lution, . . . ‘ obligation’ means an obligation . . . payable in money of the 
United States; . . . ‘coin or currency’ means coin or currency of the United 
States... .” 48 Stat. 112 (1933), 31 U.S.C. A. § 463 (Supp. 1934). From 
an order granting the plaintiff's motion for a summary judgment for the dol- 
lar equivalent of the guilders, the defendant appealed. Held, that these obli- 
gations, falling within the “spirit and intent ” of the joint resolution, should 
be discharged at the rate of $25 per coupon. Modified and affirmed. One 
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justice dissented. City Bank Farmers Trust Co. v. Bethlehem Steel Co., 244 
. App. Div. 634, 280 N. Y. Supp. 494 (1st Dept. 1935). Contra: McAdoo v. 
Southern Pac. Co., 10 F. Supp. 953 (N. D. Cal. 1935) (declaratory judg- 
ment); Anglo-Continentale Treuhand, A. G. v. St. Louis Southwestern Ry., 
N. Y.L. J., July 6, 1935, p. 63, col. 7 (S. D. N. Y.) (plaintiff a Lichtenstein 
corporation doing business in Holland). 

The joint resolution does not seem to affect these obligations, for, in the 
commercial sense, they were not “payable” in United States money in the 
absence of an election to receive it. Cf. Johnson v. Dooley, 65 Ark. 71, 44 
S. W. 1032 (1898). Furthermore, after the election to take payment in 
guilders, there would be merely a duty to pay in Amsterdam. See RESTATE- 
MENT, CoNnFLIcT oF Laws (1934) §356(1). Consequently, in a like case, a 
foreign court granted recovery of the value of the currency of the place of 
performance on the theory that that law governed. Stadtgemeinde Wien v. 
B. H., German Supreme Court, Nov. 14, 1929, 126 Entscheidungen des 
Reichsgerichts in Zivilsachen 196. Accord: Cases of Serbian and Brazilian 
Loans, Pub., P. C. I. J., Series A, Nos. 20/21 (Judgments 14 & 15, 1929); 
Adelaide Elec. Supply Co. v. Prudential Assur. Co., [1934] A. C. 122, (1934) 
48 Harv. L. Rev. 330. And this rule avoids penalizing a Dutch investor for 
having secured an additional promise. But its application to alternative con- 
tracts would be artificial where an expectation of performance in America is 
indicated by such facts as that the debtor had no foreign agent, or that an 
American creditor was seeking a declaratory judgment to determine if presen- 
tation abroad would be advantageous. Cf. Nussbaum, Comparative and 
International Aspects of American Gold Clause Abrogation (1934) 44 YALE 
L. J. 53, 72. Furthermore, upholding these obligations, even for foreign 
plaintiffs, would tend to produce the same domestic economic dislocation 
as would the enforcement of the gold clauses. Cf. Norman v. Baltimore & 
O. R. R., 294 U. S. 240, 315 (1935). Consequently, the joint resolution was 
a remedial statute and should be broadly construed. See 2 SUTHERLAND, 
Statutory Construction (2d ed. 1904) §§ 583-84. And a strained interpre- 
tation of “ payable” to mean “that may possibly be paid” would cover this 
case. But a doubt arises as to the power of Congress thus to regulate con- 
tracts in terms of foreign money, for it is often considered a commodity. See 
Fraenkel, Foreign Moneys in Domestic Courts (1935) 35 Cov. L. REv. 360, 
364. And if but few of these obligations were outstanding, there might be 
so little “ actual interference with the monetary policy” that this regulation 
would be held unreasonable. Cf. Norman v. Baltimore & O. R. R., 294 U. S. 
240, 311. The power to make legal tender the exclusive money of account, 
however, would seem to imply a power to restrict any considerable use of 
foreign currency as a standard of value. See Bradley, J., in Knox v. Lee, 
12 Wall. 457, 566 (U. S. 1870); cf. Norman v. Baltimore & O. R. R., 294 
U. S. 240; Hart, The Gold Clause in United States Bonds (1935) 48 Harv. 
L. REv. 1057, 1062. But see Dawson, The Gold Clause Decisions (1935) ) 33 
Micu. L. REv. 647, 672. Furthermore, an American court, adopting this 
construction, could refuse to apply the law of the place of performance, be- 
cause it was contrary to the declared legislative policy. See RESTATEMENT, 
ConFiict oF Laws § 612. 


MunicrpaAL CoRPORATIONS — NATURE AND CREATION — REINCORPORATION 
ELECTION GOVERNED BY GENERAL LAW ENACTED SUBSEQUENT TO CHARTER. — 
A village incorporated under a special charter held an election upon the 
proposition of reincorporating under a subsequent general statute which pro- 
vided that voters upon a proposition to incorporate under it must be local 
property owners, but which made no reference to electoral qualifications for 
voting upon reincorporation. N. Y. VILLAGE LAw (1927) § 63. The — 
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cations adopted for voters at this election were those fixed by the original 
charter, and the vote resulted in favor of reincorporation. A citizen of the 
village sought a declaratory judgment on the validity of the election. The 
appellate division affirmed an order of the special term dismissing the com- 
plaint, and the plaintiff appealed. Held, that the failure to comply with the 
property qualifications required by the Village Law invalidated the rein- 
corporation. Order reversed. Kress v. Village of Watkins Glen, 267 N. Y. 
184, 196 N. E. 19 (1935). 

The conclusion that a particular statute governs an election to determine 
whether status under that law should be adopted might seem anomalous. In 
the case of original incorporation, however, the Village Law clearly provides 
that the voting be in accordance with the provisions of the act. N. Y. VIL- 
LAGE Law § 63(12). As a matter of statutory interpretation, the omission of 
qualifications for voters on reincorporation could be construed as leaving the 
special charter applicable. 1 SUTHERLAND, STATUTORY CONSTRUCTION (2d 
ed. 1904) §274. But whether general laws supersede earlier local law is a 
question of legislative intent. People ex rel. Fleming v. Dalton, 158 N. Y. 
175, 52 N. E. 1113 (1899); see Cootey, MuNIcIPAL CoRPORATIONS (1914) 
§ 44. And changing the qualifications for municipal voting is within the 
province of the legislature. State ex rel. Landis v. Armstrong, 103 Fla. 121, 
137 So. 140 (1931); People ex rel. Boardman v. City of Butte, 4 Mont. 174, 
t Pac. 414 (1881). Systematization of laws applicable to municipal corpora- 
tions has been a major stride in modern legislative handling of municipal 
problems. See State ex. rel. Mueller v. Thompson, 149 Wis. 488, 495, 137 
N. W. 20, 24 (1912); 1 Ditton, Municrpat Corporations (5th ed. 1911) 
§ 61. Since the Village Law was apparently devised to foster uniformity of 
all such corporations thereafter created, the omission might be explained as 
avoiding a needless repetition of the qualifications required of voters on origi- 
nal incorporation. See BLACK, INTERPRETATION OF Laws (2d ed. 1911) § 99. 
Furthermore, a vote to reincorporate is in effect a citizens’ request to the legis- 
lature for a new form of local government. It would seem that the old form 
of municipality cannot, as such, petition for the new form; therefore, al- 
though reincorporation might appear properly to be the act of a corporate 
body, the persons voting do so not as citizens of the municipality, but as 
citizens of the state. Hence they should be governed by the qualifications 
imposed by the Village Law as if they were voting upon the question of 
original incorporation. Fragley v. Phelan, 126 Cal. 383, 58 Pac. 923 (1899); 
Carrithers v. City of Shelbyville, 126 Ky. 769, 104 S. W. 744 (1907); cf. 
West v. Town of Lake Placid, 97 Fla. 127, 120 So. 361 (1929); see Vinsel, 
Relation of the Municipal Corporation to the State (1932) 4 Miss. L. J. 143. 
Contra: Kessler v. Fritchman, 21 Idaho 30, 119 Pac. 692 (1911); see Matter 
of Village of Sag Harbor, 32 Misc. 624, 625, 67 N. Y. Supp. 574, 575 (Co. 
Ct. 1900). And although the formal rule is that the existence of a municipal 
corporation can be questioned only by the state in quo warranto proceedings, 
a declaratory judgment provides a method whereby an individual can attack 
such a body. Jarl Co. v. Village of Croton-on-Hudson, 258 N. Y. 303, 179 
N. E. 708 (1932); Town of Woodbury v. Brown, 101 Tenn. 707, 50 S. W. 
743 (1899). Contra: Emery v. Hennessy, 331 Ill. 296, 162 N. E. 835 (1928). 


NEGLIGENCE — VIOLATION OF STATUTORY Duty — APPLICABILITY OF TRAF- 
FIC ORDINANCE TO MororcycLe OrFicer. — The plaintiff, a city motorcycle 
officer, while pursuing a suspected speed-law violator, was injured in a col- 
lision with the defendant motorist at a street intersection. A municipal 
ordinance provided that “the driver of a vehicle before passing another 
vehicle going in the same direction shall give a timely, audible signal ”, and 
prohibited “ passing another vehicle at street intersections while said vehicle 
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is going in the same direction. . . .” City of Toledo, Ordinance 4034, §§ 32, 

45(e). After the introduction of evidence tending to prove that the plaintiff 

had violated both sections of the ordinance, the judge charged that such vio- 

lation would constitute contributory negligence. The jury returned a general 

verdict for the defendant, finding specially that the plaintiff was guilty of 

contributory negligence. Judgment on the verdict was reversed on appeal, _ 

and the defendant brought error. Held, that violation of a traffic ordinance oe 

by a public officer constituted contributory negligence per se. Judgment of ‘a 

the appellate court reversed and that of the trial court affirmed. Swoboda v. f 

Brown, 129 Ohio St. 512, 196 N. E. 274 (1935). 7 
In refusing to read into a traffic regulation an exception relieving municipal i 

officers from the application thereof to conduct necessary for the performance 

of their duties, the court reaches a result opposed to that of the majority of , 

the better-reasoned decisions. Lilly v. State of West Virginia, 29 F.(2d) 61 

(C. C. A. 4th, 1928) (federal agent); Farley v. The Mayor, Aldermen and 

Commonalty of the City of New York, 152 N. Y. 222, 46 N. E. 506 (1897) 

(fire department); see 1 BLASHFIELD, CYCLOPEDIA oF AUTOMOBILE Law (1st ‘a 

ed. 1927) 574. Contra: Hudson v. Carton, 37 Ga. App. 634, 141 S. E. 

222 ¢ 1927) (traffic officer). Indeed, motorcycle officers have been ex- 

empted from the operation of an ordinance although it specifically excepted 

other municipal vehicles. Edberg v. Johnson, 149 Minn. 395, 184 N. W. 12 

(1921). Contra: Desmond v. Basch & Greenfield, 94 N. J. L. 52, 108 Atl. 

362 (Sup. Ct. 1919). To subject govermental employees to such enactments . 

would seem to constitute an unwarranted restriction upon the utility of fire 

and police vehicles. See Balthasar v. Pacific Elec. Ry., 187 Cal. 302, 308, 202 

Pac. 37, 39 (1921), 19 A. L. R. 459 (1922); Biack, INTERPRETATION oF Laws 

(2d ed. 1911) § 36. Analogous to this implied exception excluding public 

officers from the burden of traffic legislation are the holdings that only the 

classes of persons intended to be benefited by such laws may seek their aid, 

although the language of the enactment may be sweeping. Falk v. Finkel- 

man, 268 Mass. 524, 168 N. E. 89 (1929); see RESTATEMENT, Torts (1934) 

§ 286. A flexible legislative standard, such as one setting a reasonable speed 

limit, should apply to public officials, since it allows for the character of their ¥ 

duties. But where, as in the principal case, the ordinance forbids specific if 

acts, the officer should not be concluded if the proscribed acts were reasonably Fi 

necessary for the performance of his duties. In any event, litigation might be 

avoided by more general inclusion in traffic statutes and ordinances of ex- a 

emptions for public officers. See, e.g., Ata. Cope ANN. (Michie, 1928) tf 

§ 1397(56); Cav. Gen. Laws (Deering, 1931) Act 5128, § 120. § 


PARTNERSHIP — RIGHT OF PARTNER TO COLLECT WORKMEN’S COMPENSA- 
TION AS DEPENDENT OF PARTNERSHIP’S DECEASED EMPLOYEE.— The pe- 
titioner brought proceedings under the Minnesota Workmen’s Compensation 
Act to recover compensation for the death of her husband. Munn, Stat. 
(Mason, 1927) §§ 4261-4337. The decedent had been employed by a part- 
nership consisting of the petitioner and another. The Uniform Partnership x 
Act was in force in Minnesota. Munn. Stat. (Mason, 1927) §§ 7384-7428. i 
To review an award of the Industrial Commission against the partnership qi 
and its insurer, the insurer brought a writ of certiorari. Held, that the pe- a 
titioner’s membership in the employer-partnership would not relieve the latter @ 


or its insurer from liability under the Act. Award affirmed. Keegan v. a 
Keegan, 260 N. W. 318 (Minn. 1935). y 

The court based this striking application of the entity theory of partner- q 
ship upon the general provisions of the Uniform Partnership Act. See Row- ‘@ 
LEY, Mopern Law oF PARTNERSHIP (1916) §121; Magruder and Foster, a 


Jurisdiction over Partnerships (1924) 37 Harv. L. REv. 793, 795-98. But cf. 
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Angell v. White Eagle Oil & Refining Co., 169 Minn. 183, 210 N. W. 1004 
(1926). Whether or not the Uniform Partnership Act enacted any one theory 
has been much discussed. See, e.g., WARREN, CORPORATE ADVANTAGES WITH- 
out INCORPORATION (1929) 293 et seg.; Crane, The Uniform Partnership Act 
— A Criticism (1915) 28 Harv. L. Rev. 762; Lewis, The Uniform Pariner- 
ship Act—A Reply to Mr. Crane’s Criticism (1915-16) 29 id. 158, 291; 
Crane, The Uniform Partnership Act and Legal Persons (1916) 29 id. 838. 
Recovery of workmen’s compensation by an employee living with members 
of the partnership-employer has been allowed, apparently upon the entity 
theory, in spite of a provision of the statute denying compensation to em- 
ployees living with their employers. Wood v. Wood, 130 L. T. R. (N.S.) 305 
(Ct. App. 1923). But cf. McNamara v. McNamara, 91 Conn. 380, 100 Atl. 
31 (1917) semble. And one court, at least, has allowed a partner to sue his 
partnership for its negligent injury to his property. Bigelow v. Powers, 25 
Ont. L. R. 28 (1911). Contra: Gilbert v. Crystal Fountain Lodge, 80 Ga. 
284 (1887) (libel). Where the defendant is insured, courts have tended to 
overlook his immunity from suit by the injured party. Dunlap v. Dunlap, 84 
N. H. 352, 150 Atl. 905 (1930) (insured parent sued by child), (1930) 44 
Harv. L. Rev. 135; Lusk v. Lusk, 113 W. Va. 17, 166 S. E. 538 (1932) 
(same); Nesbit v. Nesbit, 102 Pa. Super. 554, 157 Atl. 519 (1931) (work- 
men’s compensation for wife against employer husband). In the instant case 
to deny the petitioner contribution from her partner for one half of her claim 
as a dependent of the partnership’s deceased employee would seem unfairly 
to impose upon her the whole of a partnership obligation. And if her partner 
did so contribute, the partnership should be able to claim indemnity from the 


insurer, alleging payment of compensation. 


PoLticE — RicHt To ENTER PRIVATE PROPERTY TO PREVENT REASONABLY 
ANTICIPATED BREACHES OF THE Prace.—In order to protest an Act of 
Parliament, radicals called a public meeting to be held in a private hall. Prior 
thereto, the plaintiff, one of the conveners, made public statements which led 
the police reasonably to expect that breaches of the peace would occur. The 
defendants, policemen, therefore came to the meeting, and although requested 
to leave, stayed and resisted the plaintiff’s attempts to eject them forcibly. 
No offense was committed at the meeting. The plaintiff preferred an informa- 
tion, alleging unlawful assault in the defendants’ resistance of his attempts to 
oust them. The defendants contended that, having reasonable grounds to 
expect a breach of the peace, it was their right and duty to enter the private 
premises to prevent it, and that otherwise they would be unable effectively 
to perform their duty of conserving the peace. The trial court dismissed the 
information, and the plaintiff appealed. Held, that the defendants were en- 
titled, in the execution of their duty of preventing breaches of the peace, to 
enter and remain on the premises. Appeal dismissed. Thomas v. Sawkins, 
[1935] 2K. B. 249. 

This initial vindication of a practical method of handling potentially dis- 
orderly gatherings on private property seems correct. When peace officers 
have good cause to apprehend that a breach is imminent, English common law 
has always given them wide powers, as against personal rights, to use whatever 
reasonable means are available to fulfill their paramount duty of preserving 
the peace. £.g., Lansbury v. Riley, [1914] 3 K. B. 229 (binding disorderly 
person to keep the peace); Humphries v. Connor, 17 Ir. C. L. R. 1 (1864) 
(forcibly removing inflammatory emblem from the person); O’Kelly v. 
Harvey, L. R. 14 Ir. 105 (1883) (dispersal of lawful meeting). In the United 
States the law is not settled as to the right of police, before any breach of the 
peace has occurred, to enter private property being used for a public gather- 
ing. But since the primary duty of peace officers is to prevent such breaches, 
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they must, if forewarned, be on hand where an outbreak threatens. Scougale 
v. Sweet, 124 Mich. 311, 82 N. W. 1061 (1900). Furthermore, by arrest or 
security to keep the peace, the right to immunity from personal contact may 
be infringed in order to forestall an incipient breach. State v. Reichman, 135 
Tenn. 653, 188 S. W. 225 (1916); State v. Maxcy, 1 McMul. sor (S. C. 1837); 
cf. Humphries v. Connor, supra. It would seem to follow that for purposes 
of prevention police may enter public gatherings on private property, and the 
few American cases on the point so hold. Commonwealth v. Sherman, 14 Pa. 
D. & C. 4 (Co. Ct. 1930) (baseball park) ; State v. Reichman, supra (saloons). 
But see Commonwealth v. Krubeck, 8 Pa. Dist. 521, 523 (Co. Ct. 1899). 
With respect to purely private houses, however, police may not enter without 
a warrant even though there is reasonable belief that a misdemeanor will soon 
occur therein. Adair v. Williams, 24 Ariz. 422, 210 Pac. 853 (1922), 26 
A. L. R. 286 (1923); People v. Glennon, 37 Misc. 1, 74 N. Y. Supp. 794 
(Sup. Ct. 1902); cf. Ford v. Breen, 173 Mass. 52, 53 N. E. 136 (1899). In 
practice, the problem of policing public meetings in private halls is often 
solved in the larger American cities by the requirement that all such halls be 
licensed by the mayor, who can thus provide for the admittance of the police 
to any assembly which threatens a breach of the peace. £.g., Mass. GEN. 
Laws (1932) c. 143, § 34. The value of allowing peace officers to be present 
at all public gatherings, whether on private property or not, seems to make 
proper the instant encroachment on private rights. 


Pustic OFFICERS— ELIGIBILITY TO OrFrFICE—CONSTITUTIONAL Dis- 
QUALIFICATION FOR CONVICTION: EFFECT OF PARDON.— The defendant had 
been convicted in a federal district court of embezzling postal funds. After 
serving his sentence, he was pardoned by the President “for the purpose of 
restoring his civil rights”, and was later elected county and probate judge. 
The state constitution provided: “No person . . . convicted of embezzle- 
ment of public money .. . shall be . . . capable of holding any office of 
trust or profit in this State.” Ark. Consr. art. V, §9. A quo warranto 
proceeding was brought to oust the defendant. The circuit court dismissed 
the relator’s complaint, and he appealed. Held, that since public office is a 
political privilege and not a civil right, disqualification was not a part of the 
defendant’s punishment and had not been removed by pardon. Judgment 
reversed. State ex rel. Att’y Gen. v. Irby, 81 S. W.(2d) 419 (Ark. 1935), 
cert. denied, Oct. 14, 1935. 

Pardons dictated by a strong public policy for the complete rehabilitation 
of political offenders have been held to restore all privileges. Ex parte Gar- 
land, 4 Wall. 333 (U. S. 1866); United States v. Padelford, 9 Wall. 531 
(U. S. 1869) (pardons of Confederates). Contra: Ex parte Hunter, 2 W. Va. 
122 (1867). And sweeping statements have been made that a pardon has 
this effect in all cases. People v. Pease, 3 Johns. Cas. 333 (N. Y. 1803); see 
4 BL. Comm. *402; 1 Kent, Comm. (14th ed. 1896) 343, n.x, 345, nn.d, 1. 
As to ordinary crimes, however, the effect of a pardon should logically depend 
upon the reason for which it was granted. If the reason is the innocence of 
the convicted person, his rehabilitation should be complete. See Note (1925) 
39 Harv. L. Rev. 111, 113, n.17. If, on the other hand, the pardon is 
grounded in mercy, it should remove only the consequences of conviction 
and not those of the commission of the crime. See Williston, Does Pardon 
Blot out Guilt? (1915) 28 Harv. L. Rev. 647; cf. JENSEN, THE PARDONING 
POWER IN THE AMERICAN STATES (1922) 110-13, 124. But at present all 
pardons, regardless of their grounds, are treated alike as implying guilt. See 
Note (1913) 26 Harv. L. REv. 644; 1 Bishop, Crrminat Law (oth ed. 1923) 
§898(2). Under any view, when the conviction caused the loss of rights 
or offices which subsequently vested in third persons, the pardon should not 
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restore them. State v. Carson, 27 Ark. 469 (1872); see Matter of Deming, 
10 Johns. 232 (N. Y. 1813). In the principal case, the court reasoned that 
public office is not a civil right and that a pardon cannot set aside state con- 
stitutional disqualifications. Taylor v. Governor, 1 Ark. 21 (1837); cf. Rid- 
ley v. Sherbrook, 43 Tenn. 569 (1866). Contra: State ex rel. Cloud v. State 
Election Board, 169 Okla. 363, 36 P.(2d) 20 (1934); cf. Jones v. Board of 
Registrars, 56 Miss. 766 (1879). But the purpose of the disqualification 
seems a sounder basis for decision. Since the provision applied specifically 
to embezzlement and offices of trust, apparently its purpose was to disqualify 
persons whose character was tainted with crime, and who were therefore 
unworthy of public confidence. Although a pardon may mitigate the conse- 
quences of conviction, it cannot improve the character of a criminal. And 
the actual confidence of a plurality of voters should not deprive the remain- 
ing citizens of their constitutional protection. Furthermore, in view of the 
nature of the crime, which is substantially the same in both the federal and 
state law, the fact that the conviction occurred in a federal court should make 
no difference. State ex rel. Olsen v. Langer, 256 N. W. 377 (N. D. 1934), 
(1935) 48 Harv. L. Rev. 687. Contra: People ex rel. Barnett v. Bartlett, 


169 Ill. App. 304 (1912). 


RESTRAINTS ON ALIENATION — RESTRICTIONS UPON THE ASSIGNMENT OF 
LEASES IN COOPERATIVE APARTMENTS. — The plaintiff, a codperative apart- 
ment house corporation, acquired a building consisting of 3 stores and 16 
suites. Each purchaser of a “ proprietary lease” received a particular apart- 
ment therein for a 99-year term and a number of shares of stock in the 
corporation proportionate to the value of his premises. To a nominal rent 
was added a share of the total operating expenses. The lease provided that it 
would terminate if assigned without written consent of the lessor, and the 
lessee covenanted not to assign without such assent. The by-laws of the 
corporation made the stock transferable only with the lease. The building, 
however, could be sold with the consent of the owners of seven eighths of the 
stock. Such a lease was assigned by consent to the defendant, who then 
expressly covenanted with the plaintiff to pay rent. Thereafter, without per- 
mission, the defendant executed an assignment to one known to be financially 
insecure. In an action to recover the rent which accrued after the attempted 
assignment, the defense was that the lease and corporate by-laws constituted 
an illegal restraint upon alienation. The trial court found for the plaintiff, 
and reported the case to the Supreme Judicial Court. Held, that the defend- 
ant was liable upon his covenant to pay rent, and that none of the restraints 
was illegal. Judgment ordered on the finding. 68 Beacon Street, Inc. v. 
Sohier, 194 N. E. 303 (Mass. 1935). 

This case is apparently the first to consider the application of the doctrines 
of restraints on alienation to codperative apartment arrangements. The re- 
striction on the entire building would not seem unreasonable in view of the 
power to join in selling the whole structure with the assent of seven eighths 
of the stock. Howe v. Morse, 174 Mass. 491, 55 N. E. 213 (1899) (power to 
sell only upon agreement of three fourths of owners); see Gray, THE RULE 
AcaInsT PEerPetuities (3d ed. 1915) § 509(). As to the restriction on the 
individual interest, if the defendant were merely a lessee for a term, as the 
corporate articles recited, clearly there could be a restraint upon the alien- 
ation of his lease. See Gray, RESTRAINTS ON THE ALIENATION OF PROPERTY 
(2d ed. 1895) § 101. Furthermore, a Massachusetts statute permitting re- 
straints on the transfer of stock, construed to exclude only the “ palpably 
unreasonable ”, would sanction the limitation on the stock in the instant case. 
Mass. Gen. Laws (1932) c. 156, § 6(f); see Longyear v. Hardman, 219 Mass. 
405, 408, 106 N. E. ror2, 1013 (1914); Note (1929) 42 Harv. L. REv. 555. 
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But such a disjunctive approach to the problem presented by this lease ignores 
the question whether the law should sanction the entire arrangement with its 
restraint upon the lessee-proprietor’s total interest. If this interest were a 
fee simple, alienation could not be so rigidly restricted by either a provision 
for forfeiture or the creation of a disability to transfer. Winsor v. Mills, 157 
Mass. 362, 32 N. E. 352 (1892); see GRAY, RESTRAINTS ON THE ALIENATION 
oF PROPERTY, supra, at §§ 113 et seg.; Manning, The Development of Re- 
straints on Alienation Since Gray (1935) 48 Harv. L. REv. 375, 385. And here 
a lease for 99 years plus ownership of stock in the corporate lessor would seem 
closely to approximate such a fee. Cf. Ata. Cope ANN. (Michie, 1928) 
§ 6923; see Robertson v. Hays, 83 Ala. 290, 3 So. 674, 675 (1888). So to treat 
the defendant’s interest would defeat the codperative apartment plan to the ex- 
tent that it relies upon fixed conditions and chosen neighbors, since the illegal 
restraints would be relaxed, leaving the lease valid and unrestricted. Mc- 
Namara v. McNamara, 292 Ill. 54, 127 N. E. 130 (1920); see Schnebly, 
Restraints Upon the Alienation of Legal Interests (1935) 44 YALE L. J. 1380, 
1405-06. Thus the only codperative feature left would be the sharing of 
operating expenses. But the restraints cannot be justified on the ground that 
they are essential features of a socially desirable scheme to give the apart- 
ment dweller the advantages of a home owner. But see Castle, Legal Phases 
of Co-operative Buildings (1928) 2 So. Cat. L. Rev. 1; cf. Sanborn v. Mc- 
Lean, 235 Mich. 227, 206 N. W. 496 (1925) (suburban building schemes). 
Validity of the restraints gives the lessee the right to control the disposition 
of his neighbors’ property, and to enforce his demands capriciously or for a 
consideration. It would seem that the law against restrictions on alienation 
is designed in part to prevent just such opportunities for sharp dealing. But 
since the defendant remained liable on his express covenant despite even a 
transfer which invalidity of the restrictions would have made effective, it was 
not necessary to pass upon the validity of the restraints. 


TAXATION — CONSTITUTIONALITY OF TAXING TRANSFERABLE CERTIFICATES 
or DoMESTIc AND ForEIGN LAND Trusts.-— An Ohio statute provided for a 
tax amounting to five per cent of income yield upon residents’ investments, 
including “equitable interests in land and rents evidenced by transferable 
certificates.” Onto Gen. Cope (Page, Supp. 1935) §§ 5323, 5389, 5638. The 
plaintiff, domiciled in Ohio, owned several transferable certificates represent- 
ing fractional undivided equitable interests in real estate. Some of the trusts 
were of Ohio land, others of foreign land; all of it had been taxed at full 
value to the legal owners. From the dismissal by the Ohio Supreme Court 
of an injunction against collection of the tax on all of the certificates, the 
plaintiff appealed to the Supreme Court of the United States. Held, that the 
tax on the certificates of all the trusts, both of foreign and of Ohio land, was 
contrary to the Fourteenth Amendment. Judgment reversed. Three Justices 
dissented. Senior v. Braden, 295 U. S. 422 (1935). 

Never before has a state’s right to tax transferable certificates representing 
undivided equitable interests in foreign or domestic land been before the Court. 
As to the certificates of trusts of foreign land, the majority of the Court, 
disavowing the Ohio court’s analogy to the power to tax corporate shares 
owned by a resident, held the cestui’s interest to be realty and considered that 
as precluding power to tax. The precise nature of the cestui’s right has been 
productive of much discussion; the difficulty apparently lies in attempting to 
assimilate into im rem or in personam categories a right possessing character- 
istics of both. Compare Scott, The Nature of the Rights of the Cestui Que 
Trust (1917) 17 Cot. L. REv. 269, 290, with Stone, The Nature of the Rights 
of the Cestui Que Trust (1917) 17 id. 467, 500. That one state may not tax 
realty situate in another is fundamental. The fact, however, that an interest 


= 


a 
5 
t a 
t 
e 
e q 
e y 
a 
f, 
ts 
v. 
es 
e- a 
he 
to 
LE 
he 
he 
n- | 
TY 
re- | 
ly 
se. 
ss. 
55- 
i 
q 


160 HARVARD LAW REVIEW [Vol. 49 


in land is included in a cestud’s right should not preclude his domicil’s power 
to tax that right: the fact that a mortgagee has an interest im rem in addition 
to rights in personam has never prevented taxation of his interest as a chose 
in action at his residence and as realty at its situs. Savings & Loan Society 
v. Multnomah County, 169 U. S. 421 (1898). Moreover, the Court based its 
conclusion upon Brown v. Fletcher, 235 U. S. 589 (1915), but that case 
decided only that a statute denying an assignee of a chose in action access 
to federal courts when his assignor could not have sued therein was not in- 
tended to encompass assignees of a foreign trust res. To determine a wholly 
independent question of the power to tax an equitable interest in foreign land 
merely by resorting to that decision’s classification of a cestui’s rights as in 
rem seems a mechanical and dubious basis for decision. In a divided opinion 
the Court had previously declared that a state could not tax a resident’s 
equitable interest in a trust created for accumulation of income and consist- 
ing of securities held in a foreign state by a resident thereof. Safe Deposit 
& Trust Co. v. Virginia, 280 U. S. 83 (1929). A resident’s income from 
such a res, however, does not enjoy such immunity. Maguire v. Trefrey, 253 
U. S. 12 (1920). In the instant case the prevailing opinion failed to advert 
to the fact that “income yield”, not “ the value of investment ”, was the tax 
base. In substance, therefore, the tax was upon income, and hence possibly 
free from objection on the scores of the foreign situs of the income-pro- 
ducing property and of double taxation. Cf. Lawrence v. State Tax Comm. 
of Miss., 286 U. S. 276 (1932); see Brown, The Nature of the Income Tax 
(1933) 17 Minn. L. Rev. 127. With respect to the certificates representing 
domestic land, the decision necessarily implies that if the legal interest in 
land has been taxed, taxation of the equitable interest is unconstitutional 
double taxation. Such a result does not seem to have been foreshadowed by 
previous cases. Cf. Savings & Loan Society v. Multnomah County, 169 U. S. 
421; Maguire v. Trefrey, 253 U. S.12. The minority of the Court, on the 
other hand, summarily declared that the Ohio lands involved no federal 
question; that power to tax because of the state’s power over and protection 
of the certificates extended to the resident’s equitable interest in foreign land; 
and that they were as amenable to taxation as other securities. An unin- 
corporated association, legal ownership of whose property is vested in trustees 
and equitable ownership thereof represented by transferable certificates, may 
constitutionally be treated like a corporation for purposes of federal tax- 
ation. Burk-Waggoner Oil Ass’n v. Hopkins, 269 U.S. 110 (1925); see Hecht 
v. Malley, 265 U. S. 144, 161 (1924). Although not controlling, these de- 
cisions could by analogy have supported a conclusion that certificates repre- 
senting the equitable ownership of the property similarly could be treated 
like corporate securities for taxation purposes. While the majority failed so 
to declare, it is questionable whether the effect of the principal decision will 
extend to land trusts represented by transferable certificates and formed not 
merely to hold property in trust but “to carry on enterprise”. Cf. Note 
(1932) 42 YALE L. J. 270. 


Torts — DEFENSES — SET-OFF OF PAYMENT Mabe By ONE Not LIABLE 
FOR THE InyjurY.— The plaintiff was hurt in a collision between the de- 
fendant’s street car and a truck. The owner of the truck paid $500 for the 
plaintiff’s covenant not to sue. In a suit against the street car company, the 
judge refused the defendant’s requested charge that if the $500 was full and 
adequate compensation for the injury, no recovery could be had. The jury 
found that the defendant’s negligence had damaged the plaintiff to the extent 
of $500, and that the covenantee’s negligence had not contributed to the in- 
jury. From a judgment that the plaintiff recover $500, the defendant ap- 
pealed. Held, that the charge should have been given, since payment by an 
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innocent third party operates as a reduction pro tanto of the defendant’s 
liability. Judgment reversed and new trial ordered. Holland v. Southern 
Public Utilities Co., 208 N. C. 289, 180 S. E. 592 (1935). 

When the payment to the injured party is by a complete stranger to the 
accident, it would seem that no set-off will be allowed. Pickwick v. McCaulif, 
193 Mass. 70, 78 N. E. 730 (1906); Gulf Refining Co. v. Jackson, 250 S. W. 
1080 (Tex. Civ. App. 1923). Contra: Hawber v. Raley, 92 Cal. App. 701, 
268 Pac. 943 (1928). And when, as in the instant case, the payor was in- 
volved in the tort, although he was not liable therefor, the payment has been 
held not to reduce the damages recoverable from the tortfeasor. Hirschfield 
v. Alsberg, 47 Misc. 141, 93 N. Y. Supp. 617 (Sup. Ct. 1905). While this 
view would seem to give excess damages in penalizing the wrongdoer, it may 
be justified on the ground that a transaction with one not liable is a matter 
unconnected with a controversy between parties in interest. Cf. SALMOND, 
Torts (7th ed. 1928) § 2. But on the principle that the plaintiff should be 
put in no better position than he was prior to the injury, he is entitled to only 
one complete satisfaction. Dwy v. Connecticut Co., 89 Conn. 74, 92 Atl. 883 
(1915); see SEpGwick, Damaces (gth ed. 1912) §30. The dilemma re- 
sulting from these apparently irreconcilable views is whether the seemingly 
necessary windfall should benefit the wrongdoer or the injured party. 
solution would seem to be afforded by allowing a set-off plus a right in the 
non-liable covenantee to recover what he paid from the tortfeasor. See 
RESTATEMENT, RESTITUTION AND UNJusT ENRICHMENT (Tent. Draft No. 1, 
1935) §4. Although the basis of such right may seriously be questioned on 
the ground that the covenantee has already received adequate consideration 
in the form of freedom from worry, yet by hypothesis it was the tort of the 
other party that occasioned the worry. In a suit to recover his payment, 
however, apparently the covenantee may incur damage if the jury makes a 
contrary finding on his liability. A counterclaim would then be successful in 
jurisdictions where contribution between joint tortfeasors is allowed. £.g., 
Underwriters at Lloyds of Minneapolis v. Smith, 166 Minn. 388, 208 N. W. 
13 (1926); Mitchell v. Raymond, 181 Wis. 591, 195 N. W. 855 (1923). 
Contra: Union Stock Yards Co. v. Chicago, B. & Q. R. R., 196 U.S. 217 
(1905). Further, a covenant not to sue, made with one joint tortfeasor, does 
not prevent action against the other. Berry v. Pullman Co., 249 Fed. 816 (C. 
C. A. 5th, 1918); see SALMonp, Torts (8th ed. 1934) §21. A fortiori, a 
covenant given to a person not liable is no bar. If a release without reserva- 
tion rather than a covenant not to sue is given in such circumstances, however, 
it has been held that no recovery for the tort will be permitted. Cleveland, 
C., C. & St. L. Ry. v. Hilligoss, 171 Ind. 417, 86 N. E. 485 (1908); Hubbard 
v. St. Louis & M. R. R., 173 Mo. 249, 72 S. W. 1073 (1903). Contra: Pitts- 
burgh Rys. v. Chapman, 145 Fed. 886 (C. C. A. 3d, 1906). But since treat- 
ment of the payment as an element of set-off would enable the injured party 
to get full redress, it seems preferable to such complete denial of recovery 
from the wrongdoer. Balick v. Philadelphia Dairy Products Co., Inc., 162 Atl. 
776 (Del. Super. Ct. 1932); Young v. Anderson, 33 Idaho 522, 196 Pac. 193 
(1921). There would seem to be no logical reason for distinguishing between 
a release and a covenant not to sue in this situation, unless the release be 
expressly in full satisfaction. 


TRANSFER OF STOCK — DELIVERY OF CERTIFICATE AS ESTOPPEL AGAINST 
BowA FIDE PLEpGEE. — The plaintiff mailed X two blank powers of attorney 
to execute a transfer of certain bank stock, and authorized his mother to 
act for him in the exchange. The stock certificates had been placed in her 
safe deposit box. She delivered to X a sealed envelope containing a number 
of securities in addition to the bank-stock certificates, and gave him authority 
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to open it. X took a certificate of Coca-Cola stock, attached one of the 
powers of attorney, and pledged it to the defendant bank, which acted in 
good faith. In a suit brought to recover the certificate, the lower court 
directed a verdict for the plaintiff, and the defendant appealed. Held, that 
the plaintiff had not voluntarily or negligently entrusted possession of the 
certificate, and is not estopped from asserting title. Judgment affirmed, one 
judge dissenting. Fulton Nat. Bank v. Moody, 179 S. E. 831 (Ga. App. 1935). 

Where the owner of a stock certificate allows another to appear vested with 
power of disposition over it, protection is accorded to a bona fide pledgee who 
deals with the apparent owner. National Safe Deposit, Sav. & Trust Co. v. 
Hibbs, 229 U. S. 391 (1913); McNeil v. Tenth Nat. Bank, 46 N. Y. 325 
(1871); see Note (1929) 73 A. L. R. 1405. The majority distinguished be- 
tween entrusting the wrongdoer with the envelope and entrusting him with 
the particular certificate. Cf. Scollans v. Rollins, 179 Mass. 346, 60 N. E. 
983 (1901). But cf. Shattuck v. American Cement Co., 205 Pa. 197, 54 Atl. 
785 (1903). But since possession of the bank-stock certificate was voluntarily 
given to X, it would seem that he received possession of the envelope con- 
taining it. And since he had authority to open, apparently there was a valid 
delivery of all the securities. Cf. Rex v. Mucklow, 1 Moo. C. C. 160 (1827); 
see POLLOCK AND WRIGHT, PossESSION IN THE ComMMON Law (1888) 46-47, 
140. In connection with the powers of attorney mailed to X, this would 
seem sufficient indicia of title to estop the plaintiff. Crawford v. Dollar Sav. 
Fund & Trust Co., 236 Pa. 206, 84 Atl. 694 (1912); see Ballantine, Purchase 
for Value and Estoppel (1922) 6 Minn. L. Rev. 87, 92-93. Moreover, negli- 
gence will preclude an owner from asserting his rights as against a bona fide 
pledgee. Patapsco Nat. Bank v. Meads, 131 Md. 573, 102 Atl. 993 (1917); 
Union Trust Co. v. Oliver and Oberg, 214 N. Y. 517, 108 N. E. 809 (1915). 
And the combined factors of the plaintiff’s execution of the blank powers and 
his agent’s surrender of the envelope would seem to constitute such careless- 
ness. Cf. State Trust & Sav. Bank v. Mayes, 67 S. W.(2d) 419 (Tex. Civ. 
App. 1934). Furthermore, certificates of stock move freely in the commercial 
world, and protection of bona fide transferees for value appears advantageous. 
See Coox, Corporations (8th ed. 1923) § 444. A number of jurisdictions 
have recognized this by enacting the Uniform Stock Transfer Act, which 
supplies elements of negotiability that were lacking at common law. £.z., 
see N. Y. Pers. Prop. Law (1913) §§ 162-85; Pa. Stat. ANN. (Purdon, 1930) 
tit. 15, §§ 301-24. The nature of such certificates would seem to demand 
that close cases be resolved in favor of bona fide purchasers or pledgees. 


UNFAIR COMPETITION — IMPORTATION OF PropucT OF Domestic PATENTED 
Process as UNrarr METHOp or Competition. — Alleging that apatite manu- 
factured in Russia by their process was being imported and sold in the United 
States, the complainants, owners of the United States patents for this process, 
initiated proceedings before the Tariff Commission to have this importation 
declared unlawful. The respondent, importer and seller of the apatite, was 
joined as an adverse party and conceded that the Russian manufacturers 
owned no patents there. The Tariff Act of 1930, § 337, provides: “ Unfair 
methods of competition and unfair acts in the importation of articles . . . , 
or in their sale . . . , the effect . . . of which is to destroy or substantially 
injure an industry, . . . are hereby declared unlawful... .” 46 Stat. 703 
(1930), 19 U. S.C. A. § 1337 (Supp. 1934). From a finding of the commis- 
sion that the importation was unlawful under this section, the respondent 
appealed. Held, that since the sale of the product of a patented process is 
not infringement of the patent, the importation was not an unfair method 
of competition. Finding reversed. One judge dissented. In re Amtorg Trad- 
ing Corp., 75 F.(2d) 826 (C. C. P. A. 1935), cert. denied, Oct. 14, 1935. 

By thus limiting the scope of this clause, the court expressly overruled its 
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own prior decision. In re Northern Pigment Co., 71 F.(2d) 447 (C.C. P. A. 
1934); see Frischer & Co. v. Bakelite Corp., 39 F.(2d) 247 (C. C. P. A. 
1930), cert. denied, 282 U. S. 852 (1930) passim; In re Orion Co., 71 F.(2d) 
458 (C. C. P. A. 1934) passim. The importation of products protected by 
American patents has been prohibited, on the ground that their importation 4 
and sale is an unfair method of competition. Frischer & Co. v. Bakelite Corp., q 
In re Orion Co., both supra. But the court distinguished those cases be- ‘f 
cause the unlicensed sale of products of patented processes, unlike the sale 
of patented products, is not an infringement. Merrill v. Yeomans, 94 U. S. 
568 (1876); Kryiak v. Owens Bottle Co., 25 F.(2d) 358 (E. D. Ill. 1928). 
Furthermore, a claim of unfair competition based on an alleged copyright in- 
fringement has been denied when infringement was not proved. Hurn v. 
Ousler, 289 U. S. 238 (1933). Consequently, the court here concluded that 
a sale not amounting to a patent infringement would not be an unfair method 
of competition. But the statutory term “unfair methods of competition ” 
has been declared to embrace a broader concept than “ unfair competition ”’. 
Federal Trade Comm. v. R. F. Keppel & Bro., Inc., 291 U. S. 304 (1934) 
[construing the Federal Trade Commission Act, 38 Stat. 719 (1914), 15 
U. S. C. A. §45 (1927)]; see also Federal Trade Comm. v. Raladam Co., 
283 U. S. 643, 648 (1931). The limits of the former concept have not yet 
been determined; it seems significant, however, that the Supreme Court, 
confirming the prohibition of sales methods appealing to the gambling in- 
stinct, has recently gone beyond the types of practices previously held unfair 
methods of competition. Federal Trade Comm. v. R. F. Keppel & Bro., Inc., 
291 U. S. 304 (1934), (1934) 82 U. or Pa. L. REV. 664; see (1933) 1 GEO. 
Wash. L. REv. 409. It would seem that a policy of the patent laws is to en- 
courage invention by giving the patentee a monopoly of products made by 
his process. Therefore, an attempt to undermine that monopoly by taking 
advantage of the territorial limitations of the patent laws might well have 
been held an unfair method of competition, especially since the apparent pur- 
pose of the Tariff Act was to protect American industry. See Sen. Rep. No. i 
595, 67th Cong., 2d Sess., Ser. No. 7950 (Committee on Finance, 1922) 3. a 
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THE INTERSTATE CoMMERCE Commission. Part III. Volume A. By I. L. 
Sharfman.1_ New York: The Commonwealth Fund. 1935. Pp. xii, 684. 


$4.50. 
Nearly four years have elapsed since publication of Parts I and II of Profes- 


sor Sharfman’s study, dealing, respectively, with the legislation forming the 
basis of the Commission’s authority and with the scope of the Commission’s 
jurisdiction.2 In Part III, “The Character of the Commission’s Activities ”, 
the author reaches the core of his survey. The volume under review includes 
an introductory chapter on the extent and diversity of the Commission’s tasks, 
a history of the valuation project, and an analysis of the Commission’s activi- 
ties in the fields of extension and abandonment, combinations, and security is- 
sue. Rate regulation, the Commission’s central task, is left for treatment in a 
forthcoming volume. While the reverse order would have seemed more logi- 


1 Professor of Economics, University of Michigan; author of THe INTERSTATE 
Commerce Commission, Vols. I, II (1931). 
2 See Friendly, Book Review (1932) 45 Harv. L. Rev. 941. 
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cal, particularly in view of the historical development,* few readers will be- 
grudge a reasonable latitude in approach to an author grappling with so vast 
a subject. 

The Valuation Act was, as Professor Sharfman happily puts it, “a peculiar 
combination of reticence and effusiveness ”.* Congress not merely directed 
the Commission in general terms to ascertain and report the value of all 
the property owned or used by every carrier subject to the Interstate Com- 
merce Act —a task that might have been thought sufficiently staggering; it 
also required a congeries of specific findings as to various types of actual 
and hypothetical costs and values, without in any way indicating the relation 
between these findings and the ultimate valuation. A certain amount of 
backing and filling in the execution of a mandate at once so categorical and 
so nebulous, might easily have been excused. Nothing of the sort character- 
ized the action of the Commission. Organizing with care, the Commission 
early laid down the principles that were to guide it substantially throughout 
the execution of its task.5 Apart from certain changes in the determination 
of values for recapture purposes resulting from the Supreme Court’s de- 
cision in the O’Fallon case,® these principles adopted at the outset were fol- 
lowed to the end. The completion of the valuation project in 1932, in the 
shape of 1035 final valuation reports, is, as Professor Sharfman truly says, 
“a monument to the Commission’s genius for accomplishment.” 7 

Indeed, “ monument ” would appear to be precisely the word. Certainly 
the effort necessarily expended by the Commission in the execution of the 
Congressional mandate seems out of all proportion to the usefulness of the 
results. Recapture, the one field in which the valuation reports were put 
to practical use, has now been stricken from the statute books.* Evidence 
as to value has had little influence in general rate cases in the past; Pro- 
fessor Sharfman notes that “during the current depression comprehensive 
exhibits of value facts were submitted, though without influence upon the 
outcome, in connection with the proposed rate advances of 1931 and the 
general rate investigation of 1933.” ® With the elimination from Section 15,, 
by the Emergency Railroad Transportation Act of 1933,1° of the unperformed 
direction that the Commission shall fix rates such that the carriers will re- 
ceive, as nearly as may be, “a fair return upon the aggregate value of the 
property of such carriers”,1+ and with the economic conditions affecting 
carriers rendering the prospect of anything like a fair return extremely re- 
mote, valuation evidence is even less likely to play an important réle in future 
determinations of the general rate level. It is significant that, in enacting 
the Communications Act of 1934, Congress provided merely that the Com- 


8 The valuation project originated only with the Act of March 1, 1913, 37 
Strat. 7o1, 49 U. S. C. A. § 19a (1929); the Commission’s activities in the fields 
of construction and abandonment, combination, and security issue, with the Trans- 
“. Act, 1920, 41 Stat. 456, 49 U. S. C. A. §§ 71-74, 76-78, 141 (1929). 

. 124. 

5 Texas Midland R. R., 75 I. C. C. 1 (1918). 

6 St. Louis & O’Fallon Ry. v. United States, 279 U.S. 461 (1929). The changes 
are analyzed at pp. 300 et seq. 

7 P. 319. 

48 Stat. 220 (1933), 49 U.S. C. A. § 15b (Supp. 1934). 

10 48 Stat. 220, 49 U.S. C. A. § 15a (Supp. 1934). 
11 41 Stat. 488 (1920). 
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munications Commission “ may from time to time, as may be necessary for 
the proper administration of this Act,” make valuations of the carriers under 
its jurisdiction and may request the Interstate Commerce Commission to 
complete pending valuations of communications properties.12 No valuation 
provisions of any sort are contained in the Motor Carrier Act, 1935,1* the 
latest extension of the Commission’s jurisdiction. Here, it seems, we find 
the true epitaph to the valuation project. 

If valuation has thus become a somewhat dead branch of the Commission’s 
jurisdiction, the control of organization and finance, the other subject dealt 
with in the volume under review, is an exceedingly live one. The past session 
of Congress further extended the Commission’s powers over railway reorgan- 
izations; 1* and both the Motor Carrier Act and the water and air carrier 
bills, which failed of enactment, contained provisions as to certificates of 
convenience and necessity, combination, and security issue modeled upon 
the corresponding provisions of the Interstate Commerce Act. Professor 
Sharfman’s survey of the Commission’s enforcement of these provisions is 
thus not only instructive as to the nature of the administrative process, but 
exceedingly timely as well. For example, the criteria developed by the Com- 
mission in passing upon applications seeking permission for new construction 
under paragraph 18 of Section 1 of the Interstate Commerce Act ** will be 
apposite in the treatment of applications of motor carriers for certificates and 
permits.?® 

In each of the fields examined, the author sets forth both the nature of the 
Commission’s activities, with elaborate quotations from its opinions, and 
his own views as to the merits or demerits of the course pursued. One finds 
illuminating discussions of the great landmarks of the finance reports — the 
Oregon compulsory construction case,17 the Nickel Plate and Southwestern 


12 48 Stat. 1074, 47 U. S. C. A. §§ 213(a), (g) (Supp. 1934). 

18 P, L. No. 255, 74th Cong., rst Sess. (Aug. 9, 1935) § 216(h) provides that 
in determining rates “there shall not be taken into consideration or allowed as 
evidence or elements of value of the property of such carrier, either good will, 
earning power, or the certificate under which such carrier is operating”. It is 
also significant that in the recent amendment to the Railroad Reorganization 
Act, Congress provided that in the event of its becoming necessary to determine 
the value of any property in connection with a reorganization, “ only such effect 
shall be given to the present cost of reproduction new and less depreciation and 
original cost of the property, and the actual investment therein, as may be required 
under the law of the land, in light of its earning power and all other relevant 
facts.” P. L. No. 381, ngth Cong., 1st Sess. (Aug. 27, 1935) §77(e). Even prior 
to this legislation the Commission had declined to be influenced by physical value 
figures in reorganization cases. It held that in such cases the “ commercial value ” 
of the properties must be determined, and that the “ best measure of this value is to 
be found in the present and prospective earnings of the properties ”. Alton R. R. 
Acquisition and Stock Issue, 175 I. C. C. 301, 311 (1931). It i is curious that Pro- 
fessor Sharfman does not comment on this important case in his discussions of 
valuation and reorganization. 7 

14 P. L. No. 381, 74th Cong., rst Sess. (Aug. 27, 1935) $77, amending § 77 of 
the Bankruptcy Act, 47 Stat. 1474 (1933). 

15 4r Stat. 477 (1920), 49 U.S. C. A. § 1(18) (1929). 

16 See Pp. 348-67. Significantly enough, motor carriers are not required to 
obtain permission to abandon service. Apparently there was thought to be no 
likelihood of a dearth of motor transportation facilities. 

17 Public Service Comm. of Oregon v. Central Pac. Ry., 159 I. C. C. 630 (1929), 
order set aside, Interstate Commerce Comm. v. Oregon-Washington R. R. & Naviga- 
tion Co., 288 U.S. 14 (1933); discussed at pp. 373-85. 
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unification proceedings,?® the cases dealing with stock dividends 1 and stock 
rights,?° the question of compulsory offering of new securities for competitive 
bidding,?? and the sorry history of the Commission’s reorganization activities, 
culminating in its grudging approval of the Milwaukee reorganization and 
the abracadabra by which the Supreme Court excised the protective condi- 
tions in the Commission’s order of approval and yet left the approval in 
effect.22 One also finds references to numerous significant determinations 
that will have escaped all but the specialist in the field. The work displays 
the same evidences of profound research and thoughtful synthesis as did the 
earlier volumes; and, as the author approaches the heart of his subject, he 
warms to his task. The halts, repetitions, and unnecessary summaries that 
slightly marred the opening parts of the study are much less apparent in the 
volume under review. Professor Sharfman has accomplished what must be 
the desire of every scholar. He has written a book that is both authoritative 


and interesting. 
Henry J. FRIENDLY.* 


Tue STATE IN THEORY AND Practice. By Harold J. Laski1 New York: 
The Viking Press. 1935. Pp. 299. $3.00. 


It may be taken for granted that, in Professor Laski’s latest book, one will 
find the luminous analysis supported by the same wealth of incident which one 
expects in anything from his pen. His purpose is to examine the idealist theory 
of the state in the light of the states we encounter in practice, to formulate a 
more realistic theory, and to venture a prophecy of the course of social move- 
ment. 

The analytical jurist has been concerned to locate the sovereign and learn 
what is his will. The political philosopher has added a rationalization of our 
obedience. Chapter I easily demolishes this apologia. The adequacy of any 
particular state is to be measured by its ability to satisfy, at the highest possi- 
ble level, the claims of its citizens. The nature of this demand, Laski believes, 
may be generalized as “ the constant drive of human impulse towards the estab- 
lishment of greater equality in society.” ? 


18 Nickel Plate Unification, 105 I. C. C. 425 (1926); Proposed Unification of 
Southwestern Lines, 124 I. C. C. 401 (1927); Proposed Control of Erie R. R. and 
Pere Marquette Ry., 138 I. C. C. 517 (1928); discussed, along with other cases, 
at pp. 456-72. 

19 Stock of Chicago, B. & Q. R. R., 67 I. C. C. 156 (1921); Stock of Delaware, 
L. & W. R. R., 67 I. C. C. 426 (1921); discussed at pp. 513-26. 

20 Proposed Control of Erie R. R. ’and Pere Marquette Ry., 138 I. C. C. 517, 
534-35 (1928), modified, 150 I. C. C. 751 (1929) ; discussed at pp. 556-6o. 

21 Bonds of Chicago Union Station Co., 86 I. C. C. 529 (1924), modified, 94 
I. C. C. 177 (1924); Western Maryland Equipment Trust, Series D, 111 I. C. C. 
434 (1926) ; discussed at pp. 64-77. 

2 Chicago, M. & St. P. Reorganization, 131 I. C. C. 673 (1928), modified, 
United States v. Chicago, M., St. P. and Pac. R. R., 282 U. S. 311 (1931) ; discussed 
at pp. 591-610. The carrier remained out of the courts for only seven years, and 
the Commission is now again engaged in hearings on a plan of reorganization of 
the Milwaukee, this time under § 77 of the Bankruptcy Act. 

* Member of the New York Bar. 


1 Professor of Political Science, University of London; author of A GRAMMAR 
OF (1925) ; Democracy 1n Crisis (1933). 
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The institutions of society will be consistent with what Sumner called “ the 
maintenance mores”; the control of the instruments of production fixes the 
underlying pattern which gives character to the entire web of social relations. 
The location of economic power determines the quality of governmental ac- 
tion. So long as private ownership of the means of production was a success- 
ful method, its political implications were accepted. ‘‘ When it begins to fail, 
its system of ideas and, therefore, its conception of goodwill appear less at- 
tractive; and if it is unable to persuade men of its power to become success- 
ful again, a power which is a function of its ability to exploit the potentialities 
of its productive methods, then those whom the system of ownership excludes 
from the possession of economic power will seek to change the system.” ® 

Laski argues that the existing property system is approaching this condi- 
tion of moral bankruptcy; and, conversely, the very persuasiveness of the 
demonstration tends to make the prophecy come true. The latent contra- 
diction between political democracy and economic inequality will become 
evident once business reaches its limit of concession and calls a retreat. 
. the problem of capitalist democracy can — save in the dubious event 
of economic recovery — only be solved either by the suppression of capital- 
ism or by the suppression of democracy.” * Of the former alternative it may 
be said that capitalism dies but never surrenders. 

One will ask whether unemployment, inability to distribute, fascism, im- 
perialist wars, and other contemporary phenomena are rightly to be regarded 
as the consequences of a decadent capitalism. The objection is met by ob- 
serving that capitalism is what capitalists do, and that in the existing scheme 
of institutions, the private ownership of the means of production is funda- 
mental and dominant; all other social arrangements are implicated and deriva- 
tive. Who wills the end is responsible for the means. Italian business men 
may regret the cost of the Ethiopian venture; but, if they preferred to support 
fascism as an alternative to communism, they are responsible for the measures 
such a régime inevitably takes. Even though the whole truth is more com- 
plex, it is inescapable that there is some causal relation between the inflamma- 
tion of patriotism and the quest for profits. 

On this analysis, “ the outlook for our generation ” is to man the barricades, 
fighting either for socialism or for fascism. The conditions of a successful 
proletarian movement are analyzed: the outcome is doubtful, especially where, 
as in the United States, the small business man is pleased to fancy himself 
marching along with the captains of industry. The descent to fascism is more 
easy. For, stripped of totalitarian plausibilities, it safeguards existing class 
relations by the suppression of democratic institutions. One may reflect upon 
the varying hazards which would be encountered in a democratic state today 
by a resort to violence, respectively, on the Left and on the Right. 

The book is a prophecy, not an exhortation to revolution. The friends of 
industrial democracy are urged to proceed constitutionally. The trouble is 
that those who exercise the power of the state cannot act impartially, and 
that dominant economic elements will scrap the rules rather than lose the 
game. That to die is also possible is the inference for leaders on the Left. 
Smoke from the bombardment of the workers’ houses in Vienna lingers in 
their nostrils. 

In a perplexing excursus, Laski commits himself to a philosophy of natural 


8 P. 175. 178, 
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law. The attack by students of social institutions ® is parried as indecisive 
of “an issue which dwells in the normative realm ”.* But is not a doctrine 
of natural rights calculated to produce a “ conceptualism ” quite as unreal 
as that in economics which Laski is at pains to expose?’ Recall our ex- 
perience with “ property” and “liberty” in the Fourteenth Amendment.® 
If the end of the state is the satisfaction of maximum demand, what is the 
function of this norm called “natural law”? Is it a generalization of the 
conditions wherein social demands will be in a state of temporary equilibrium? 
Such a statement would be significant in an objective study of society, but 
it is not morally imperative. And as an article in the American political 
credo, has not the doctrine of natural rights served to entrench the privilegia 
of capital? 

It is now eleven months since the book was penned. In England, the in- 
come taxes are down; the cuts, restored. A complacent Chancellor of the 
Exchequer has even contrived that occupants of cheap seats at the cinema 
“may have their bit of sunshine”. With us, mounting criticism is the index 
of returning confidence. But Professor Laski’s thesis deals with the long 
run. How sturdy is the “ attachment to the principles of the Constitution ” on 
the part of those who may feel the temptation to flirt with fascism? 

CHARLES FAIRMAN.* 


PrIvVATE INTERNATIONAL Law. By G. C. Cheshire. New York: Oxford 
University Press. 1935. Pp. lx, 584. $8.50. 


The grand old man of American conflict of laws has recently written that 
“Dr. Cheshire’s book is destined . . . to be for his generation the standard 
on the law with which he deals.” 2 The reviewer feels it superfluous to at- 
tempt any elaboration of this high praise. It suffices, perhaps, for him to 
append the thought that this is not the only field of the law which the author 
has enriched with a standard work: Cheshire’s The Modern Law of Real 
Property published in 1925 and already in its third edition * is not only the 
stand-by of the English law student and teacher but also, to the reviewer’s 


5 In America, we have been offered the significant discussion in 1 SUMNER AND 
Ketter, THe Scrence or Society (1927) §§ 171, 180, and, still more recently, that 
in Pareto, THE MInp AND Socrety (Livingston trans. 1935) 245 et seq. 

P. 79. 

7 See pp. 26, 135 et seq., 161. 

8 In arguing about natural law, one is never quite sure he is not engaging in 
mere logomachy. Laski quotes the familiar passage where Sir Frederick Pollock 
says that, when the courts resort to considerations of justice in default of positive 
authority, they are declaring natural law. ExpaNsION OF THE ComMMON LAW 
(1904) 112.° In an essay where he almost surpassed himself, Mr. Justice Holmes 
dismissed natural law as a juristic ideal. Natural Law (1918) 32 Harv. L. REv. 40. 
Yet he described the idea of public policy as “the secret root from which the law 
draws all the juices of life” Tue Common Law (1881) 35. Was he but bowing 
out at the door what he welcomed at the window? I think not. 

* Assistant Professor of Political Science, Williams College; author of THE Law 
oF Martiat RULE (1930). 


1 Of Lincoln’s Inn, Barrister-at-Law; Fellow of Exeter College, Oxford; All 
Souls Reader in English Law. 
‘oa, Review (1935) 51 L. Q. REv. 537, 539. 
1933). 
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personal knowledge, the admiration of the English bar. It is lacking only in 
years to become a classic. 

Laudations by an Oxford graduate of the work of his former tutor, al- 
though appropriate, may well be refused full faith and credit by those who 
know the depth and permanence of impression made by an able tutor. Dis- 
qualified thus as the reviewer is from extended eulogy, he must resort to 
criticism, which from one so placed may well hold considerable interest. For 


it results from impact, upon a mind originally moulded by the author, of 


that system of common law which Professor Beale has described as “ richer, 
though less reverent ” than that of England.* 

The first two chapters, entitled respectively Definition and Scope of Private 
International Law and Historical Antecedents, are, from an English point 
of view, the most novel; and their conception testifies to what might be 
called “the scientific development ” of the English conflict of laws since 
Harrison’s essay in 1879.5 The problem of “ qualification ” finds a lucid ex- 
position ® based on a recent English article,’ and the iconoclastic spirit of the 
writings of Professors Cook and Lorenzen on substance and procedure ® 
is present in lesser degree in Dr. Cheshire’s remarkably progressive chapter 
on procedure. Here, as in so many other respects, the author courageously 
challenges accepted principles and adequately maintains the suggestion in 
his preface that “It may be doubted, indeed, whether all is well with the 
English system of Private International Law.” ® 

Perhaps it would be too much, however, to have asked that the theoretical 
considerations of Chapter I should be constantly canvassed throughout the 
entire work. Yet, if this had been done, many parts of the book would have 
been improved. There may be taken as an instance the question of enforce- 
ment of a claim under a foreign workmen’s compensation statute which 
abolishes common law remedies. McMillan v. Canadian Northern Ry.° is 
taken as authority for the simple proposition that “an act for which an em- 
ployer is obliged to pay compensation but for which he cannot be sued ” is 
justifiable by the lex loci delicti and he cannot therefore be sued in England.*! 
But surely any attempt to rationalize the irrationalities of the McMillan case 
must begin with the question, is a claim under a workmen’s compensation 


statute a claim in tort, or in contract, or in neither of these but in some other 


category, and if so, what? No more important opportunity for becoming 
“ qualification conscious ” has been presented in this century. The American 
courts have been driven to face the question squarely as a first essential to 
the development of sound doctrine in workmen’s compensation cases; and, 
though their answers have not been unanimous, they are undoubtedly on a 
more promising path than that of assuming that this sort of liability is either 
tort or nothing. They have asserted in the concrete what Dr. Cheshire em- 


4 Supra note 2, at 538. 
- Harrison, ON JURISPRUDENCE AND THE CONFLICT OF Laws (1919) 98. 
Pp. 9-14. 

7 Beckett, The Question of Classification (“ Qualification”) in Frivate Interna-~ 
tional Law in Tue British Year Boox or INTERNATIONAL LAw 1934, 46. 

8 See, e.g., Cook, “ Substance ” and “ Procedure” in the Conflict of Laws (1933) 
42 YALE L. j. 333; Lorenzen, The Statute of Frauds and the — of Laws 
(1923), 32, YALeE L. J. 311. 


Viii. 
10 [1923] A. C. 120 (P. C.); see pp. 219-20. 
218-19. 
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phasizes in the abstract, namely, that the “importance in the realm of 
Private International Law of this process of classification cannot be ex- 
aggerated, for the manner in which it is performed must govern the ultimate 
decision of every case.” 1? 

Again, and cognate with the foregoing criticism, much of the chapter on 
torts is undermined by failure to link theoretical starting points with case 
discussion. There, on the first page, it is stated that to “ measure the de- 
fendant’s liability by reference to the Jex fori is illogical, if not fantastic, 
for the result will almost certainly be to give the plaintiff either more or 
less than he would have been entitled to had the cause of action been sub- 
mitted to the legal system with which alone it has any real connection.” 1% 
This stands squarely upon the vested rights theory. Then follows a description 
of the English rule requiring actionability at the forum only, with no recon- 
ciling explanation save that it represents a middle course devised to insure 
that no action shall succeed or fail contrary to the forum’s “ own principles 
of law and notions of justice.”1* But, if this is so, why should not the re- 
quirement of actionability at the forum apply equally in the case of enforce- 
ment of contractual rights? May not recovery in those cases violate the 
forum’s “ own principles of law and notions of justice”? It will be an- 
swered that we do invoke the public policy rule to defeat such actions.'® 
But this proves too much, for why, then, not use the public policy rule as a 
safety valve in actions of tort also instead of requiring actionability in all 
such cases? 

The reader will search this chapter in vain for any sign of the author’s 
awareness of this basic inconsistency. He will find, indeed, in the chapter 
on procedure, an enlightening paragraph. There it is stated that in tort 
“principle would seem to require that the measure of damages should de- 
pend upon the lex loci delicti”’.1®° The only authority adduced for this proposi- 
tion is Ekins v. East-India Co.,1* surely a case too early to be based on any 
principle of vested rights in the law of torts. On the other hand, Machado v. 
Fontes,*® holding directly to the contrary, is dismissed as unsatisfactory. 
The author recognizes that a “little” confusion is inevitable owing to the 
peculiar English requirement of actionability at the forum and unjustifiability 
at the locus actus. But to speak of a “little” confusion here is in truth to 
understate the situation. If the vested rights theory of torts is to be placed 
before the English lawyer, it should be as a frankly legislative proposal, with 
the admission that the historically developed doctrine of the English courts 
is inconsistent with it. 

As it is, the reader, and particularly the American reader, who takes the 
opening paragraphs seriously, will find himself very perplexed. At the very 
least, a few sentences are needed recalling that the English court in the 
leading case of Phillips v. Eyre?® had not clearly taken its stand upon the 


12 P, rz. For other places where the process of classification would have been 
illuminating if resorted to, see the discussion of Jn re Selot’s Trusts, [1902] 1 Ch. 
488, on p. 83, and of Sill v. Worswick, 1 H. Bl. 665 (C. P. 1791), on pp. 326-27. 
Contrast with these the treatment of Jn re Martin, [1900] P. 211 (Ct. App.), on 
p. 422. 

13 P, 215, 

14 P. 216. 17 1 P. Wms. 395 (Ch. 1717). 

15 P. 198. 18 [1897] 2 Q. B. 231 (Ct. App.). 

16 P, gsr. 19 L. R. 6 Q. B. 1 (Ex. 1870). 
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vested rights theory, that the critical elaboration of that theory is only recent, 
and that consequently the English law was settled independently of it. The 
reviewer holds no brief for either the vested rights theory or the comity 
theory; but he insists that it is unfair to the able judges who have created 
the English rule to suggest that, in attempting to work out the theory of 
vested rights, they have produced a rule which denies the very first postulate 
of that theory — namely, that the legal effects of human acts are to be judged 
by one and only one set of rules, without reference to the forum in which 
they are brought into question. 

Professor Beale has emphasized that the book as a whole is notable for its 
courageous reéxamination not only of the views of its predecessors but also 
of the principles or lack of them underlying the English case law.2° Yet 
there are some striking blind spots where, with the facility and felicity of a 
Blackstone, and perhaps also occasionally the naiveté of a Blackstone, Dr. 
Cheshire attempts to justify the law that is. Thus one reads: “If the lew 
of the domicil is exclusively competent to determine status it would seem to 
follow that the Courts of the domicil have an exclusive jurisdiction to enter- 
tain suits affecting status.” 24 But why? Are not all the rules as to choice of 
law concerned with the application by the forum of the exclusively competent 
law of some other state? On the basis which the author proposes, there could 
be no such thing as an action on a foreign contract. For since ex hypothesi 
the law of another state (e.g., of celebration or the proper law) is exclu- 
sively applicable, only the courts of that state would have jurisdiction. This 
is manifestly absurd. The reviewer does not deny that there ought to be a 
difference, so far as jurisdiction is concerned, between status and immovable 
property,?? on the one hand, and tort and contract on the other; but the 
availability of good reasons only aggravates one’s disappointment at the 
weakness of those offered.?* 

The unconvincing nature of this whole argument may be further demon- 
strated as follows. The author adopts the reasoning of Lord Herschell in 
British South Africa Co. v. Companhia de Mocambique ** that, if a court 
other than that of the situs had jurisdiction, a plaintiff might obtain damages 
for trespass in the foreign court and then repossess himself of the lands for 
the loss of which he had already been compensated.?5 With all respect, 
there could scarcely be a more specious argument. For the only reason the 
plaintiff could repossess with impunity is that there is no binding judgment, 
and the only reason there is no binding judgment is that the foreign court 
has no jurisdiction. Thus the reason for limiting jurisdiction to the situs re- 


20 Beale, loc. cit. supra note 2. 

21 P, 57. 

22 For the author’s treatment of jurisdiction with regard to immovables, see 
pp. 435-38. It is no more satisfactory than his earlier treatment of status, for it 
tends to merge confusedly the separate problems of jurisdiction and choice of law. 

23 For other examples of the author’s attempts to disguise accepted case law, 
mainly by distorting it to fit new theories, see the discussion of Peninsular and 
Oriental Steam Navigation Co. v. Shand, 3 Moore P. C. (Nn.s.) 272 (1865), on 
p. 188, and of Antony Gibbs & Sons v. La Société Industrielle et Commerciale des 
Métaux, 25 Q. B. D. 399 (Ct. App. 1890), and Ellis v. M’Henry, L. R. 6 C. P. 228 
(1871), on p. 203; and see the whole section on discharge, pp. 202-05. Contrast 
with this the author’s sound method of treating Scrimshire v. Scrimshire, 2 Hag. 
Con. 395 (1752), and Sinclair v. Sinclair, 1 Hag. Con. 294 (1798), on pp. 262-63. 

24 P8034 A. C. 602. 

25 P. 437. 
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solves itself into this — that only the situs has jurisdiction. Any thesis could 
be established by this type of argument. 

Indeed, the reviewer found this chapter on jurisdiction the least inspiring 
of all. The general principles go little beyond Dicey, and the discussion of the 
Rules of the Supreme Court, 1883, Order XI, Rule 1, and Order XLVIII,?* 
consists of little more than an annotation of the Rules with the cases. One 
could have wished for some effort at formulating the reasons upon which 
these exceptions to the general principles of jurisdiction have grown up, and 
at absorbing this alien accretion into the body of the law.?” With the pas- 
sage of years, such an effort becomes both more feasible and more desirable 
than it was when Dicey opened up the field. 

Chapter VI on domicil and nationality is a fine piece of work; but, even 
from such a background, the ten pages of brilliant analysis of the English 
renvoi doctrine stand out.2® They will be found illuminating by student and 
teacher alike. On the other hand, the chapter is marred, in the writer’s opinion, 
by a comparatively superficial and confusing treatment of the domicil of 
corporations and of commercial domicil.2® The latter, it is submitted, has 
in any case no place in a treatise on the conflict of laws; and the discrimina- 
tion which led the author to exclude the law relating to British nationality *° 
should have been exercised here also. 

The quality of the chapter on contract cannot be too highly praised, and 
it has received Professor Beale’s commendation.*! In the rdéle of hypercritic, 
however, the reviewer would draw attention to a number of imperfections. 
In his attempt to show that the formalities of the proper law of a contract 
are sufficient, the author brushes aside as irrelevant the contrary authorities 
dealing with non-mercantile contracts.5* This in itself is unobjectionable; 
but, on a following page,** he puts forward as the main authority for his 
thesis as to mercantile contracts the case of Van Grutten v. Digby,?+ which 
was emphatically not concerned with a mercantile contract. On page 175, 
he treats as a matter of formalities the question whether a gratuitous contract 
not under seal is enforceable; yet, on page 181, he enumerates, as one of the 
matters going to the essential validity of a contract, “the necessity of con- 
sideration”. Here again resort to the process of classification would have 
aided clarity. The limitations which the author would impose on the power 
of the parties to choose a law for their contract,*> though no authorities are 
tendered in support, is in accordance with the soundest American trends.** 
On the other hand, his treatment of the presumption in favor of the law 
which will not render the contract nugatory, ut res magis valeat quam pereat, 
has scarcely gone beyond the black magic of the Appendix, Note 12, to the 
first edition of Dicey.*7 Dr. Cheshire has done his best, and it is a very 
fine best, with the other presumptions used by the English courts in ascer- 
taining the proper law; but even so the American reader will feel with Profes- 


26 12 Tue Statutory AND Orpers REVISED (1904) 67, 176. 
a The same criticism may be leveled at the later section on bankruptcy. Pp. 
3 I. 

28 Pp. 131-41. 82 P. 177. 

29 Pp. 121-31. 33 P. 179. 

30 See p. viii. 84 37 oa te (Rolls Ct. 1862). 

31 See Beale, supra note 2, at 538. 85 See p 

36 Eg, E. Gerli & Co. v. Cunard SS. Co., Ltd, 48 Fd) 115 (C. C. A. 2d, 
1931); Bundy v. Commercial Credit Co., 200 N. C. 511, 157 S. E. 860 (1931). 

7 'See Dicey, THe ConFLIcT oF Laws (1896) 762, 768. 
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sor Beale that to apply the simple complexity of the English rule of the 
proper law passes the wit of any but courts of last resort.** In one place, 
the inferred intention of the parties derived from the locus of performance 
is allowed to be controlling as against the proper law of the contract as a 
whole.*® This is under the title of “ Essential Validity ”, but it really repre- 
sents in undeveloped form a separate rule governing performance. 

The chapters on husband and wife and legitimacy are characterized by 
the author’s extraordinary powers of analysis, in demonstration of which refer- 
ence may be made to the discussions of the hopeless English case law on 
annulment, of divorce by a deserted wife,*! of the Hammersmith Marriage 
Case *? on the effect of foreign divorces,** of the distinction between juris- 
diction over the marriage status and jurisdiction over the question of legiti- 
macy.** The reviewer was disappointed, however, to be unable to detect 
any suspicion of regret on the author’s part that “the suggested doctrine 
[of Stathatos v. Stathatos*® and De Montaigu v. De Montaigu**®] that 
divorce may exceptionally be obtained in some country other than the true 
domicil of the husband may now be regarded as abandoned.” 47 

In Chapter XV on movables, there is an unrivalled exposition of the modern 
English law as to tangibles.** The discussion of assignment of movables on 
marriage, however, is less pleasing. One could have hoped for a more critical 
consideration of De Nicols v. Curlier (No. 1),*® both the House of Lords 
decision and that of Kekewich, J.5° The reviewer further submits, with due 
deference, that the author accepts De Nicols v. Curlier (No. 2) 51 as somewhat 
too decisive. That case is weakened as an authority on the law of immovables, 
since, as Dicey points out, the judgment of Kekewich, J., could more properly 
have taken the ground that “the land in England purchased by the husband 
represented movables ” 5? and that consequently the House of Lords decision 
in De Nicols v. Curlier (No. 1) was squarely binding. Further, the reviewer 
doubts how far the cases on antenuptial contracts can be forced into the 


38 See Beale, supra note 2, at 538. 

39 P, 192. 

40 Pp. 251-66. 

41 Pp. 271-72. 

42 Rex v. Superintendent Registrar of Marriages, Hammersmith, [1917] 1 K. B. 
634 (Ct. App.). 

43 Pp. 277-80. 

44 The conclusion to the author’s demolition of Shaw v. Gould, L. R. 3 H. L. 55 
(1868), in this chapter gives a most revealing manifestation of the contemporary 
English attitude toward precedent: “ To say that Shaw v. Gould was an erroneous 
decision does not, however, conclude the difficulty. It remains to suggest some 
plausible ground upon which the decision may be disregarded in the future without 
doing violence to the doctrine that a judgment of the House of Lords is binding 
upon the House itself and upon all inferior tribunals.” P. 298. 

45 P. 46. 
46 [1913] P. 154. 47 P. 270. 

48 Pp. 338-45. 

49 [1900] A. C. 21 (1899), discussed on p. 395; see Stone, The Law Governing 
Rights in Property under a Pre-Nuptial Contract (1933) 13 B. U. L. REv. 219. 

50 In re De Nicols, es 1 Ch. 403. 

51 In re De Nicols, [1900] 2 Ch. 410, discussed at pp. 463-64. 


_ 52 See Tue Conriict or Laws (sth ed. 1932) 599. It is worth noting that 
Dicey, who was of counsel in De Nicols v. Curlier (No. 1), expressed doubts whether 
the doctrine of De Nicols v. Curlier (No. 2) “would . . . have commended itself 
to the House of Lords”. Ibid. 
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mould of the author’s developed theory of the proper law, a task which, 
nevertheless, Dr. Cheshire undertakes. 

Finally, the chapter on foreign judgments is noteworthy for a valiant and, 
on the whole, effective onslaught on Vadala v. Lawes,5* Abouloff v. Oppen- 
heimer & Co.,54 and Ellerman Lines, Ltd. v. Read.*®> Its temper may be 
shown by two lines of the comment on Lord Justice Lindley’s reasoning ‘in 
the first case: “ A more deplorable quibble was certainly never produced by 
that very great judge.” *® As for the treatment of judgments contrary to 
public policy and to natural justice, it may suffice to say that, along with 
some of the greatest analytical lawyers of all times, Dr. Cheshire is not at 
home with such topics. If my memory serves me well, however, my former 
tutor will regard this censure as a high tribute. 

When the critic has exhausted his slings,5’ the fact remains unassailed that 
Cheshire’s Private International Law bears to Dicey’s English classic much 
the same relation that Beale’s Treatise on the Conflict of Laws ** bears to 
Story in the United States. The difference in spirit and in technique between 
these two modern landmarks is but symptomatic of those deeper divergencies 
between English and American legal development so aptly described in Pro- 
fessor Beale’s review. A thorough comparison of the two works would, I am 
convinced, provoke some very profound reflections on the mental and spiritual 
progress of the two elder children of Our Lady the Common Law. 

Juttus STONE.* 


THE NEED FOR CONSTITUTIONAL REFORM. A Program for National Security. 
By William Yandell Elliott.1 New York: McGraw-Hill Book Co. 1935. 
Pp. x, 386. $2.50. 


Professor Elliott’s pontifical work bears two titles: “The Need for Con- 
stitutional Reform ” and “ A Program for National Security ”, thus by impli- 
cation, at least, adopting as its premise the theory that in order to attain 
national security, we must “reform” the Federal Constitution. By reform, 
he evidently means radically to change. 

Early in the book we read that “The President has promised, and so far 
delivered, economic security.”* This security apparently is attained by 


53 25 Q. B. D. 310 (Ct. App. 1890). 

54 10 Q. B. D. 295 (Ct. App. 1882). 

55 [1928] 2 K. B. 144 (Ct. App.). See the discussion of these three cases 
on pp. 519-24. ; 

57 Two or three very minor points may be noted for the new edition. On p. 341, 
the statement of facts in Inglis v. Robertson, [1898] A. C. 616, would be clarified 
by an indication of the identity of plaintiff and defendant. On p. 460, in the 
statement of facts of Brown v. Gregson, [1920] A. C. 860, “legitum” should be 
“ legitim”. The statement on p. 446 of the argument in Jn re Hoyles, [1911] 1 Ch. 
179 (Ct. App.), seems somewhat confusing. It would be clarified by inserting in 
the third sentence, after the words “and since there is nothing”, the phrase “ in 
English law, i.e. the governing law of the domicil ”. 

58 (1935). 

* Assistant Professor of Law, Harvard Law School. 


1 Professor of Government, Harvard University ; author of Tae Pracmatic RE- 
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national impoverishment, for the author says: “ This whole program of the 
national state— in which equality is only a leveling by-product of reducing 
private capital and making profits impossible — is undertaken in the name of 
security”. That this statement is not intended to be either humorous or 
ironical is shown by the author’s further dictum: “ The domestic meaning 
of security turns upon controlling the total national economy in such a way 
as to provide, first, subsistence to all, and then as great an efficiency as possible 
in the national economy.”* He concedes, however, that “security, under 
the American system, seems to imply at least an opportunity to earn a decent 
living.’ 5 That concession apparently greatly disturbs Professor Elliott and 
compels him to predict that “ only political genius can contrive at the present 
time to save the United States from a state managed economy.”*® It may be 
inferred that this book is written to lead a government, otherwise troubled 
for light, to the accomplishment of the hitherto unattained result of securing 
to all an opportunity to earn a decent living! 

After these statements, we are not surprised to read that in order to 
achieve national security, “we must get a workable government for our 
democracy.” ‘The need for Federal control and for stronger executive 
powers”, Mr. Elliott says, “has become irresistible.”® Whatever the 
supposed need, never in our history, in time of peace or of war, has the power 
of the executive been more strongly manifested, nor federal control over 
activities heretofore believed to be of state concern so exerted; the demon- 
stration of the wisdom of the framers of the Constitution in strictly limiting 
the powers of the Federal Government to national objects is being recog- 
nized by increasing numbers who never before have thought of the subject. 

But Mr. Elliott is anxious to give the President still greater control over 
the legislative branch of the government than he now has. He would take 
from the Senate power over bills appropriating money or raising revenue. 
Members of the House of Representatives should be elected, he thinks, for 
four year terms instead of two; but the President should have the power, in 
his discretion, to dissolve Congress once within that period. Just how this 
suggested change would improve the control the President now exercises over 
a House elected for two years is not clearly explained. While the author 
admits that at present “the President has the whip of patronage to crack,” 
he thinks that “ in normal times ” this does not last “ for more than one session 
of Congress. Then he loses his hold.”® This opinion is strangely at variance 
with experience. But Mr. Roosevelt has settled the problem, so far as his 
Administration is concerned, by securing from Congress an appropriation of 
the fabulous sum of $4,800,000,000 to be expended as he sees fit, the alloca- 
tion of which to various Congressional districts constitutes a greater political 
whip in the hands of the executive than anything ever conceived of in con- 
nection with our government. 

Not satisfied with a change in the constitutional composition of the House 
of Representatives and the Presidential powers of controlling appropriations, 
Mr. Elliott advocates a fantastic scheme of selecting a President by a Joint 
Committee of the Senate and House. “ To defend these proposals at length ”’, 
he says, “ would require reviewing the whole working of our party machinery 
for electing Presidents at the present time. But to any student their chief 


8 Pp. ar. 5 P. 23. TP. 26. 9 P. 33. 
4P. 22. 6 Ibid. 30. 
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merits will at once be apparent.” 1° To this one student, at least, their merits 
are very far from apparent. The whole national government, Mr. Elliott 
thinks, needs “to be reshaped to get a working machine that can respond to 
group needs without giving way to purely interested pressures by the more 
highly organized among them.” ++ Yet he thinks it “is fairly startling to see 
the general agreement among the better known professional economists that 
the New Deal [which, in the Introduction, he tells us is “ a card player’s term, 
aptly suited to the imagination of a people inherently fond of ‘taking a 
chance’” 12] is all wrong.” 7% It is refreshing thus to be informed of the 
soundness of at least “the better known professional economists ”’. 

The author devotes a chapter to the explanation of such terms as socialism, 
state socialism, state capitalism, fascism, and communism for the purpose of 
determining whether, and to what extent, Mr. Roosevelt’s “ New Deal ” falls 
within one or the other of those definitions, and whether or not his attempt to 
control the industry of the country is going to force the government much 
further into state capitalism than he desires. 

“ Democracy ”, Mr. Elliott says, “. . . must find a way to control industry 
without being pushed so far towards socialism as to invite ultimate fas- 
cism.” 14 This way the author thinks he has found. He expounds it in a 
chapter entitled, A Reform of Industrial Control as an Aid to Recovery. 
After rambling far and wide in his discussion of this phase of the “ reform ”, 
Mr. Elliott finally discloses his objective, which envisages “ state participa- 
tion in the most important sectors of industry, sometimes as a partner, always 
as an umpire.” 25 “It is no use”, he declares, “to decry all state control as 
‘ regimentation ’.” 26 He proposes that the state shall acquire large blocks of 
stock in all the corporations of size and, through that ownership, exercise con- 
trol over all industry. The state’s control of the great public utilities, through 
participation in “a giant holding company ”, he thinks, “ seems to be the most 
effective method of regulation.” +” “ The state ”, it must be remembered, in 
¢his connection, is nothing but a great bureaucracy, composed of political ap- 
pointees whose principal function is to keep in power the party to which they 
owe their appointment. 

The chapter on Labor Policy and Industrial Control contains some naive 
reasoning. We must go farther than the British Trade Disputes and Trade 
Unions Act, 1927,!8 says the author. “ We must forbid strikes and lockouts in 
the essential public services, and give employees in these services the status of 
public servants, so far as protection of wages and of working conditions is con- 
cerned. Compulsory arbitration of wage and hour disputes must be resorted 
to in these essential services instead of settlement by strikes.”?® This will, of 
course, meet the immediate approval of Mr. Green, of the American Federa- 
tion of Labor, and of Mr. Lewis, of the United Mine Workers! 

A chapter on The Judicial Fate of the N.R.A. may be passed over with 
merely an amused glance, in view of the unanimous decision of the Supreme 
Court in the Schechter case.2° It is always hazardous to attempt a prediction 
concerning a decision by that great tribunal; and the unanimity of the Court 
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11 P, 39. 15 Pp, 127. 19 P, 133. 
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in the instant case, for the time at least, has brushed aside all talk of requiring 
decisions on constitutional questions to be made by more than a mere majority 
of the Justices. The decision in the Schechter case also removes from serious 
consideration Mr. Elliott’s chapter on whether or not to “ scrap” or “ reform ” q 
the American constitutional system. 

In an earlier chapter, he commends Mr. Sinclair’s ‘“‘ EPIC ” plan for Cali- 
fornia as deserving “‘ serious consideration as a sound measure, if it were 
properly administered and linked by the federal government to a national pro- 
gram ”’.24_ One is, therefore, not surprised to read the assertion that the Con- 
stitution of the United States “ was never intended to govern the conditions 
of today.” 2? 

Mr. Elliott thinks we are facing “a continuing condition of industrialized 
nationalism.” 28 To meet that, he would abolish the states, and create new 
regions called “ commonwealths ”, roughly comparable to the federal reserve 
districts, thus supplanting the states with political divisions more conformable 
to economic needs and to political and social sectionalism within the nation. 

It would hardly be profitable to follow the author in the fantastic outlines : 
of a new form of government such as he suggests. Academic thinkers can 
move states and peoples on paper at will. Revolutions, of course, may com- 
pletely alter political conditions. It may readily be admitted that, if the 
majority of the people of the United States desire to abolish our form of 
constitutional government, which means abolishing the liberties of a free 
people, they may do so by peaceable or forceful means. But until we choose, 
in the language of Mr. Lewis W. Douglas, “ to subject ourselves — this great 
country — to the despotism of bureaucracy, controlling our every act, destroy- 
ing what equality we have attained, reducing us eventually to the condition : 
of impoverished slaves of the state ”,2* such a change in our Constitution as 4 
Mr. Elliott proposes will receive scant attention. q 

On the whole, one finishes a perusal of this book with the impression of 
having read a rambling discussion of public questions, in which opinions as 
often as facts serve as the bases of generalizations and conclusions as un- 
sound as they are unconvincing. ; 

To mend “ this sorry Scheme of Things entire”, Mr. Elliott would, in the ; 
language of Omar Khayyam, 

“ . shatter it to bits —and then 
Remould it nearer to the Heart’s Desire! ” 1 
Grorce W. WICKERSHAM.* 


A Stupy oF THE BUSINESS OF THE FEDERAL Courts. Part I, Criminal Cases; 
Part II, Civil Cases. Philadelphia: The American Law Institute. 1934. 
Pp. 151, xxxix; 217, xxvii. $5.00. 

A critical examination of the administration of criminal justice in the 

United States was one of the first undertakings of the National Commission 

on Law Observance and Law Enforcement appointed by President Hoover in 


21 Pp, rar. 22 P. 183. 23 P, 188. 

24 THe LIBERAL TRADITION (1935) 102. 

* President, American Law Institute; formerly Chairman, National Committee 
on Law Observance and Law Enforcement; Attorney General of the United States, 
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May, 1929. As part of this study, the Commission undertook a comprehensive 
national survey of the administration of law in the federal courts through a 
scientific analysis of case records, both civil and criminal, for the purpose of 
testing the efficiency of the administration of justice in these courts. The 
plan was to conduct the work through university law schools in different parts 
of the country as directing units of local research: work, which it was esti- 
mated would require two years to complete, was actually begun in the 
autumn of 1930. The expiration of the life of the Commission in June, 1931, 
necessarily brought the undertaking to a halt. Through the generosity of the 
Rockefeller Foundation, however, the work was carried on under the super- 
vision of the American Law Institute in collaboration with the Yale Law 
School. Two reports, comprising elaborate compilations of statistics dealing 
separately with criminal and with civil cases, were completed and are here 
presented. 

The Commission recognized it to be impracticable to attempt a study in 
each one of the 84 federal judicial districts. Accordingly thirteen districts 
were selected, largely with the view of making them representative of urban, 
semi-urban, and rural communities, as follows: the districts of Colorado, 
Connecticut, Kansas, and Massachusetts; the northern districts of California, 
Illinois, and Ohio; the southern districts of New York, Ohio, and West Vir- 
ginia; the eastern districts of Louisiana and Michigan; and the western dis- 
trict of North Carolina. Thus restricted, the analysis covers 35,671 criminal 
cases, together with an additional 37,065 cases dealing with prohibition en- 
forcement, and 9,852 civil cases. 

It should also be noted that the litigation, criminal and civil, growing out 
of the prohibition laws constituted a large and steadily increasing part of the 
business of the federal courts until terminated by the repeal of the Eighteenth 
Amendment. This study and report were made before that repeal and before 
the enactment of the New Deal legislation. These legal, economic, and po- 
litical changes undoubtedly affect quite seriously the business of the federal 
courts as described in this study. 

The survey of criminal cases was originally planned to cover the five fiscal 
years 1925-30, but the study was substantially confined to the period from 
July 1, 1927, to June 30, 1930. The annual reports of the Attorney General 
show that there had been a gradual upswing since 1910 in the number of 
criminal cases terminated in federal courts of first instance. There was a sharp 
upward turn in 1917-18, which can be definitely allocated to Selective Draft 
Act violations. The enormous increase thereafter may be credited to viola- 
tion of the National Prohibition Act. The predominance of liquor cases in the 
thirteen districts for the period covered is shown to have been 80.1% or 
58,235 out of 72,736 cases examined. Narcotic violations constituted 7.2%; 
postal offenses, 3.4%; Dyer Act violations, 2.4%; and all other offenses, 
6.9%. The three districts which show the largest percentage of liquor cases — 
southern New York (45% of all), western North Carolina, and southern 
West Virginia — seem to have little in common to suggest an explanation of 
this similarity. Apart from the fact that more than one third of all the 
criminal cases came from the Southern District of New York, the third most 
populous district, the figures in general show no relation between the size of 
the population and the number of cases. Non-liquor cases were initiated by 
indictment in 93.9% of the cases, while in liquor cases indictments and in- 
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formations were about equal. There has been an amazing development of 
the “ guilty plea technique ”. From 1917 to 1925, because of the creation of 
new offenses, there was a sudden increase in the number of criminal cases. 
The inability of the federal courts to dispose of this increased volume of 
business led prosecutors to resort to the practice of inducing the accused to 
plead guilty of a lesser offense, or of the crime charged on a promised recom- 
mendation of a light sentence. This report shows that 93.3% of all convic- 
tions in liquor cases, and go.5% in non-liquor cases, were upon pleas of 
guilty. 

The study of civil cases covers only cases terminated during the year ending 
June 30, 1930. It appears from the study of these cases that about three 
fifths of the civil litigation in the federal courts consists of government cases, 
about one fifth deals with federal questions, and about one fifth is based upon 
diversity of citizenship. 

While exigencies of time and expense have caused a continuous and serious 
limitation of the scope and extent of this study, it represents nevertheless the 
most detailed statistical examination of the operation of the federal courts 
ever attempted. The experience thus afforded indicates important data for 
permanent judicial statistics, which are systematized and recommended for 
adoption by the Department of Justice. 

VAN VECHTEN VEEDER.* 


ESSENTIALS OF INSURANCE Law. By Edwin W. Patterson.1 New York: 
McGraw-Hill Book Co. 1935. Pp. xv, 501. $4.00. 


This volume by Edwin W. Patterson of Columbia University is an excellent 
one. The author has succeeded in consolidating and conveniently arrang- 
ing in one volume a great deal of essential information, and has produced a 
book which is a very useful addition to insurance libraries and insurance 
offices. 

“Some Essentials of Insurance Law” would be a better title, since one 
volume of 500 pages —including index, citations, and summaries — cannot 
be comprehensive. Because of a lack of complete treatment of its many 
subjects, the book is more valuable to the buyer of insurance and the be- 
ginner in the business than to others of larger experience who require more 
complete knowledge. It is plainly and well written and is a very good 
treatise for use in a school of insurance or for the use of those beginning a 
career of insurance as agents, brokers, or home-office insurance officers and 
employees. It is, on the whole, accurate (in matters of opinion lawyers 
sometimes differ) and gives a good bird’s-eye view of a great number of the 
essentials. To the insurance lawyer it will serve as a starting place in work- 
ing out many problems. While no great number of cases are cited, many 
leading decisions, which generally well support the text, are cited upon the 
points covered. 

It is evident that the author has a wide knowledge of insurance law, and 
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he has presented his material accurately and in a manner that may easily 
be understood by the reader. The volume is, therefore, a useful one, par- 
ticularly to the less well informed; for it calls attention to many salient 
points, pitfalls, and possibilities. Those more experienced in the insurance 
business, including insurance lawyers, would be “ brushed up” and would 
have a better understanding of their problems by reading it. 

The author in his Preface says, “ The present volume is not intended to 
supply material for lawyers’ briefs, but rather to make them unnecessary.” ? 
It makes them unnecessary only to the extent that it calls attention to those 
situations which indicate the necessity of consulting legal advice in order 
that more complete knowledge of the law applicable to particular situations 
may be had before action is taken upon which legal rights and obligations 
will rest. Beyond this, no one volume work treating so many particular 
subjects can go. 

Rosert E. 


BETTER GOVERNMENT PERSONNEL. Report of the Commission of Inquiry on 
Public Service Personnel. New York: Whittlesey House, McGraw-Hill 
Book Co. 1935. Pp. x, 182. $2.00. 


Six men, long eminent in citizenship, education, politics, and reform, have 
examined the “public problem of governmental man power”? by holding 
hearings from London to Los Angeles, by instigating monographs on the 
British, French, and German civil services as well as our own, and by having 
a research staff gather “relevant facts”.? These “will be published sepa- 
rately.” This summary report contains the commission’s broad conclusions, 
its general and specific recommendations; it is one more barrage in that 
battle which began in Andrew Jackson’s first administration and now thunders 
on well into its second century. 

The six pages of recommendations, nineteen general and twelve specific, 
are put first. “A CAREER SERVICE SYSTEM should be established ” by 
law.* This system is to be analyzed, organized, and classified; implemented 
with research and personnel agencies; unified as amongst our strata and di- 
visions of government; dovetailed into our professional and educational 
bodies; facilitated as to residence, entrance, probation, and promotion; safe- 
guarded as to tenure, discipline, and retirement; rewarded by pay and honor; 
and based on reform of our ballot practice and governmental layout. The 
commission’s specific recommendations relate to small technical details within 
the sweep of these major agenda. Undoubtedly this is a good blueprint of 
an excellent career system. If has the same high merit as the various con- 
stitutions devised in France during the 1790’s. 

The report proper, 70 pages in all, is an argument in support of the recom- 
mendations, and advances but little beyond them. Some striking facts 
are brought out, for example, “that we have in the United States 175,417 
local governments having taxing and borrowing power ”.5 The authors regard 
these units as too small for effective public service, which is perfectly true, 
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but make no point as to their machine usefulness. Governor Smith’s experi- 
ence in trying to abolish the superfluous counties of upstate New York suggests 
that these “ inadequate areas” may be the strong points of “ the organiza- 
tion’. That seems the case with most of the rural “ towns” of New Eng- 
land; yet, despite all outcry, these useless towns and counties have not been 
abolished. 

As to the spoils tradition, we are told that “ The right of partisan activity 
cannot be denied, but must be so exercised by members of the career service 
that newly elected officials will have no reason for doubting the loyalty of their 
subordinates ’’.6 Not only is this much too vague, but it merely describes 
an outcome instead of prescribing a method, and does so after positing an 
axiom, the right of partisan activity, which seems to make the outcome well 
nigh impossible of attainment. 

Once “the decision has been reached” to establish the career system, 
“ Four elements are essential ”: 7 enact the law, create the personnel agency, 
appoint the director and technical staff, and secure continuous public support. 
It must be observed that the first three are really essential parts of the pro- 
jected career system and not steps toward it. The fourth is merely the re- 
former’s usual evasion as to the authority problem. The reformer believes 
in “democracy ”, which lacks the authority needed to make the reforms he 
wants; hence the reformer resorts to this Ersatz of public support or public 
opinion. One wonders where, how, when, and for how long, citizens, civic 
groups, and the press have ever been “ keenly alive to the necessity of pro- 
moting the career system.” ® Over 30 years ago Lincoln Steffens raised this 
issue as to a Philadelphia contented with spoils and worse. 

Laws do not spring up of themselves, nor are appointments made in the ab- 
stract. Both are ordinarily tended to by ordinary politicians who, with an 
eye on the next election, deal in jobs and favoritism, responding to sectional 
or other organized pressures. The report meets this difficulty by coolly ob- 
serving: “ This kind of politician is, however, not necessary for our political 
life... . The true politician is the leader or interpreter of public opin- 
ion, . . . and is honored therefor.” ® One recalls the defeat of John Purroy 
Mitchel, New York’s best mayor, and Woodrow Wilson’s hairbreadth re- 
election in 1916. One wonders how public opinion, which has given us the 
politicians we have now, is to bring forth such novel fruits as this career 
system. The report describes it as “an American program for American 
government ”,° a phrase which any professional politician could well use to 
describe his own dingy way of doing things. In spite of an 85-page appendix 
which summarizes facts, digests our civil service laws, and analyzes the 
statistics of public service, some prime factor has quite evidently been 
omitted. 

At this point, the reviewer turned to an earlier work by the leading political 
scientist on the commission, Dr. Charles E. Merriam’s The American Party 
System.11 In the seventh chapter, Causes of the Spoils System, one notes, 
inter alia, these pronouncements: “ Unquestionably, one reason for the de- 
velopment and power of the spoils system in the United States is the wide 
discrepancy between the industrial and the political balance of power.” 
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“ .. economic power inevitably tends to translate itself into political 
power.” “This is the irrepressible conflict of our day”.1* “. .. it is idle 
to ignore the intimate connection often found between concentrated wealth 
and political corruption.” 14 

Perhaps the relation of finance-profit capitalism to spoils politics is the 
prime factor omitted in this report, the reason this commission is without a 
road to the goal it so earnestly seeks. Information is not a compelling political 
force, as far too many elaborate fact-finding investigations have proved. It 
well may be that the day of our turning effectively toward a career service 
system in our governmental units will be the day on which big business makes 
up its mind that such a system is, on the whole, for its own long-run advantage. 


WALTER LINCOLN WHITTLESEY.* 


THE PERMANENT Court OF INTERNATIONAL JUSTICE. By Manley O. Hud- 
son. New York: The Macmillan Co. 1934. Pp. xxvii, 731. $5.00. 


This is a systematic and detailed study of the organization and procedure of 
the Permanent Court. It is divided into six parts. Part I treats of the pre- 
cursors of the Court, such as the Permanent Court of Arbitration or the Cen- 
tral American Court of Justice, with the object of showing that the Court is 
but a continuation of a process of systematizing international adjudication 
which began in the last century. Part II, a history of the establishment of 
the Court, includes an account of the process by which each Article of its 
Statute took form and of the revisions which have since been proposed. Part 
III deals with the organization of the Court, with chapters on the election of 
the judges, the rules of court and the registry and finance. Part IV discusses 
the different kinds of jurisdiction exercised by the Court; Part V, the Court’s 
procedure and practice; and Part VI, the law which it applies. An appendix 
of 133 pages contains documents relating to the Court. 

The documents concerning the Permanent Court, as Professor Hudson 
points out, are very voluminous; and a guide is needed both by lawyers who 
appear before it and by others who have occasion to study its form and work. 
This book is admirably fitted to meet that need. The arrangement is straight- 
forward and clear; the references to sources are full, and, if there are either 
omissions or inaccuracies, the present reviewer has not been able to detect 
them. The treatise does not expressly attempt to estimate the contribution 
which the Court has made to the development of substantive international 
law, but incidentally it throws much light on the extent and variety of that 
contribution. 

The book, however, is much more than a mere compendium with a practical 
utility; it is also a critical study. Professor Hudson does not hesitate, on 
occasion, to point out defects (such as the omission of the Court’s Statute, 
even as revised in 1929, to provide for amendments) or to suggest improve- 
ments. Such passages are the more weighty for being rare; indeed, there are 
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comparatively few points in the structure or work of the Court to which 
criticism could justly be directed. It is interesting to note that Professor 
Hudson thinks (and the present reviewer agrees with him) that the importance 
of American participation in the Court has been exaggerated both by its ad- 
vocates and by its opponents; its value, he thinks, has not in any important 
respect been diminished by American abstention. 

For years past no man, on either side of the Atlantic, has done more to 
further the cause of international codperation through the instrumentality of 
the Court than the writer of this book, and it is appropriate that he should | 
have written what will certainly become a standard work on its organization. ; 
It should be added that the student of international law will also find in this 
book much material of an interest not limited to a study of the Permanent 
Court. The discussion in Part VI of the law applicable by the Court and of 
the function of interpretation is especially valuable from this more general 


int of view. 
J. L. Brrerty.* 


Law AND THE Soctat Sciences. By Huntington Cairns.1 New York: Har- 
court, Brace & Co. 1935. Pp. xiv, 279. $4.00. 


Huntington Cairns is a daring young man on a flying trapeze. A lawyer 
by profession and a social student by strenuous self-determination, he recog- F 
nizes that law must join with her sister social sciences in a united effort to q 
solve the common social problems. But he recognizes too that the “ social F 
sciences are not comparable to gears which need only to be placed in contact | 
with a slight adjustment in order for the teeth to mesh; their synthesis will ’ 
be conditioned by the equipment, the sympathies and the prejudices of each q 
investigator.” 2 Mr. Cairns has no prejudices; his sympathies are construc- q 
tively liberal; and his equipment runs the gamut of intelligent handling of ; 
five such comprehensive disciplines as anthropology, economics, sociology, q 
psychology, and political theory. If it be said that Mr. Cairns has not per- q 
fected his legal title to all these vast domains, he has at least made a careful j 
survey of them and will teach the reader how he may for himself use the 
chain and transit. 

The author’s two great problems are methodology and inclusiveness. In 
treating each of the five social sciences he has selected, he uses a some- 
what different method to show its relation to law. This experimentation 
with method inevitably varies the breadth of his treatment. And therein he 
encounters a dilemma: to be comprehensive he must be theoretical; to be 
practical necessitates the use of examples that cannot do more than suggest 
the scope of the problem. The reader’s appraisal of the contents of the book, 
as distinguished from its general importance, will therefore be largely sub- 4 
jective, depending upon his own interests and scope of thinking. 

There is no doubt that the lawyer will find most of interest and prac- 
ticality in the chapters on psychology, political theory, and anthropology. 
Courts constantly make assumptions on subjects which are the content of 
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psychology. Mr. Cairns brings forth the best evidence of the psychological 
inaccuracy of the legal rule denying recovery of damages due to fright; he 
explains the methods which experimental psychologists have developed to 
test confusion of trade names; and he measures the psychological adequacy 
of several of the evidentiary rules relating to memory. In the chapter on 
political theory he discusses the legal implications of sovereignty, the separa- 
tion of powers, and the theory of rights. Under “ Anthropology ” we learn 
of the contributions that studies of primitive institutions have made to the 
nature of law, to the origin of a few of our legal institutions, to the ad- 
ministration of colonial dependencies. The chapters on economics and so- 
ciology may hold less of interest to the lawyer qua lawyer. The discussion 
of legal institutions and associations in an economic society, though com- 
prehensive (particularly in relation to property and contract), tends at 
times toward the purely philosophical. The chapter on sociology, the lawyer 
might feel, slights the interesting analysis of sociological method in law, of 
socio-legal institutions, and of the cultural lag in law, in favor of a 28-page 
discussion of sociological theories of the nature of law. 

The breadth of scope and materials that went into these studies is im- 
pressive and suggestive. ,The court decisions as well as the literary references 
often show such discrimination as to leave no doubt in the reader’s mind that 
they grow out of the author’s broad cultural background rather than a 
legal digest or a card catalogue. But a danger lurks in the author’s handling 
of this considerable background: skeptical readers, or readers highly trained 
in one or another of the subjects discussed, may look with cool eye on Mr. 
Cairns as referee of long-standing arguments in particular fields. Some may 
resent his taking sides in the argument between Westermarck and Briffault 
on the origin of marriage,* or between Willoughby and Laski on the theory 
of sovereignty.t Some may point out that the author’s treatment is more 
adequate in some fields than in others, that in them his references are more 
eclectic and his discussion more coherent, that a symposium might have 
been a more appropriate form for such a study. Some will maintain that, 
short of a complete handling of this vast subject, no author or authors 
should have undertaken it at all. 

With such skeptics and such perfectionists this reviewer has little sym- 
pathy. Lawyers have been all too prone to view the traditional bounds of 
their domain as the inevitable bounds, and to cultivate it with the tradi- 
tional wooden plow. Social scientists, on the other hand, have long been 
fertilizing their particular fields with legal nitrogen. More recently, as Mr. 
Cairns gives evidence, lawyers have begun to adopt from social science some 
methods and some conclusions, to reorient themselves in a law that functions. 
We have waited for Mr. Cairns to mark out some of these new metes and 
bounds, to-show us where and why the law is expanding and should expand. 
He has pulled together what others have done and prods us with what re- 
mains to be done. He has given outline to a movement. 

GEOFFREY May.* 


3 Pp. 37-40. 4 Pp. 224 et seq. 


* Of the Inner Temple, Barrister-at-Law; General Secretary, Family Service 
Society of Richmond, Virginia. 


j 
| 
. 
\ 
4 


1935] BOOK NOTES 185 


BOOK NOTES 


RussIAN Justice. By Mary Stevenson Calcott. New York: The Macmillan 
Co. 1935. Pp. x, 265. $3.00. 


This book is a readable but extremely superficial account of the present 
system of administering criminal justice in Soviet Russia, based on a fair 
acquaintance with official sources and brief visits to Russian criminal courts 
and correctional institutions. The author is much impressed by what she 
has seen, and writes glowingly of Soviet prisons and institutions for juvenile 
delinquents. There is a rather confused chapter on The Soviet Theory of 
Crime, and an appendix contains a useful translation of the General Part of 
the Criminal Code of the RSFSR. The problem of the treatment of political 
and semi-political offenders is repeatedly mentioned, but never realistically 
or fully dealt with. The book is mainly descriptive, and no doubt accurate 
in its summarization of official documents and publications and its recounting 
of the author’s personal observations, although she has plainly enough been 
handicapped in her investigations by lack of time and of knowledge of the 
Russian language. While of no use to the serious student of Soviet institu- 
tions or Soviet law, the volume may interest lawyers who wish no more than 
a surface survey of the administration of criminal justice in present-day Russia. 

S. P.S. 


Tue Law or Motor Insurance. By C.N. Shawcross. London: Butterworth 
& Co. 1935. Pp. lvii, 767. £2 12s. 6d. 


This is a comprehensive, systematic, and exact treatise on the English law 
of automobile liability insurance as it existed in February, 1935. Eight pages 
on the General Principles of the Law of Contract are followed by four on the 
Principles of the Law of Arbitration, 28 on the Principles Affecting Liability 
from the Use of Motor Vehicles, and 46 on the General Principles of English 
Insurance Law with special reference to their application to the liability in- 
surance which is the subject of the book. Having thus sketched in his back- 
ground, the author next proceeds to deal with the effects of three successive 
statutes, similar in their general character to statutes passed in many of the 
United States: first, the Third Parties (Rights against Insurers) Act, 1930, 
20 & 21 Geo. V, c. 25, which provides in substance that, in case of the insol- 
vency of a holder of liability insurance, his rights under any liability insurance 
policy shall vest in the third party to whom the liability was incurred; second, 
the Road Traffic Act, 1930, 20 & 21 Gro. V, c. 43, which provides in substance 
that it shall be unlawful to operate, or permit anyone to operate, a motor 
car unless there is in force, in relation to the user of the motor car, a liability 
insurance policy, or other security, in respect of third party risks in accord- 
ance with the Act; third, the Road Traffic Act, 1934, 24 & 25 Gro. V, c. 50, 
which provides in substance that, in the case of liability insurance policies 
required by the Road Traffic Act, 1930, the underwriter shall, to the extent 
of the insurance, pay all judgments recovered by injured parties against the 
holder of the policy, regardless of whether a defense under the policy existed 
as between the underwriter and the insured or not. The discussion of the 
relation of these acts to the law previously prevailing, and the effect which 
should be given to them in a great variety of cases, occupies 293 pages of the 
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book. The remaining 348 pages are devoted to a careful study of the appli- 
cation of the general insurance law to the making, validity, and enforcement 
of automobile liability insurance policies; to a detailed discussion of the con- 
struction of the policies ordinarily in use in England; and to the rules and 
practice governing litigation relative thereto. The book is of course strictly 
an English law book, and is addressed to the English bench and bar. It will, 
however, be of value to those Americans who are interested in a thorough and 
exact treatment of the relation of modern automobile insurance law to his- 
toric doctrines. It illustrates the fusion of philosophy with positive law and 
practice which can be achieved when the law of a single sovereignty is devel- 
oped substantially without reference to outside doctrines. 
G. K. G. 


ProBLEMS OF CONTEMPT OF CourT. By Cromwell Holmes Thomas. Balti- 
more: Johns Hopkins University Press. 1934. Pp. viii, 120. $2.00. 


The material here presented, since the book treats the major problems of 
contempt and reviews the history of noted American cases, is necessarily 
more factual than analytical. One exception, however, is the chapter on the 
judicial construction of the Act of Congress of March 2, 1831, which followed 
the notable attempted impeachment of Judge Peck for abuse of the con- 
temning power; here the author reaches a conclusion somewhat different 
from Frankfurter and Landis, Power of Congress Over Procedure in Criminal 
Contempts in “ Inferior” Federal Courts —A Study in Separation of Powers 
(1924) 37 Harv. L. Rev. ro10. Contempt of court raises troublesome prob- 
lems in the separation of powers: the power of the legislature to require jury 
trial in some contempt cases, or of the executive to pardon contempt commit- 
ments. But the concept of the checks and balances is an equally basic prin- 
ciple. And so, when it is found that in fact the contempt power is used to 
enforce labor, padlock, and similar injunctions without the safeguards of civil 
liberties, or to terrorize newspaper criticism of the courts, instances of which 
Mr. Thomas recounts, it would seem legally possible to limit the summary 
contempt power to its historical function of protecting the court against 
immediate obstruction—a function which, as the author shows, has not 
itself existed semper omnibus ubique. These constitutional and political 
issues are considered rather briefly, probably because they have already been 
discussed at length elsewhere. But there was no good summary of the law on 
contempt; and Mr. Thomas’ book, to which is appended a digest of state 
statutes dealing with contempt, will certainly satisfy that need. j 

D. R., Jr. 


Year Booxs or Epwarp II. Vol. XX: 10 Edward II. Edited by M. 
Dominica Legge and Sir William Holdsworth. London: Quaritch. 1934. 
Pp. xlv, 225. £2 12s. 6d. 


A product of the Selden Society needs little introduction other than a de- 
scription of its contents. These are the reports from the Michaelmas Term 
of the tenth year of Edward II. The great bulk of the cases reported are 
from the land law. Substantively, they show the precise functioning of the 
real actions and the all-permeating conception of seisin. The fourteenth- 
century progenitors of our modern diligent counsel raise several points illus- 
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trating the earlier history of procedure and pleading. The actions of debt 
and replevin are also represented. The law of persons comes up in a case 
involving the curious civil status of the medieval monk. Several cases mark 
steps in the ever-growing ascendency of the King’s Courts over the inferior 
courts and over the ecclesiastical ones. A learned introduction by the editors 
quickens interest and greatly enhances the value of the reports, not only 
to the historian and the lawyer, but to the philologist as well. 


Tue BritisH YEAR Book oF INTERNATIONAL Law, 1934. Fifteenth year of 
issue. London: Oxford University Press. 1934. Pp. vi, 240. $6.00. 


This Year Book has earned for itself a place in every law library, and the 
fifteenth issue maintains the high standard previously set. Readers of the 
American Journal of International Law may be interested in a comparison be- 
tween this issue of the British Year Book and the corresponding volume of the 
American Journal for the same year (volume 28). The Year Book is a single 
volume of 240 pages; the Journal is issued in four quarterly numbers of a total 
of 872 pages, with a supplement of 222 pages. The Year Book devotes 137 
pages to seven articles; the Journal devotes 342 pages to twenty articles. In 
both publications, the quality of the articles varies. Notes in the Year Book 
cover 21 pages; editorial comments in the Journal cover 138 pages and cur- 
rent notes in it cover 25 more. The Year Book devotes 37 pages to reviews of 
decisions of national and international courts; the Journal devotes 156 pages 
to reproducing the texts of judicial decisions. The Year Book gives 23 pages 
to reviews of 36 books; the Journal gives 132 pages to reviews and notes of 
165 books. The Year Book contains 6 pages of reviews of current periodicals; 
the Journal contains lists of periodical literature in less than 8 pages. The 
Year Book gives a bibliography of 9 pages; the Journal has no corresponding 
part. A supplement to the Journal, of 217 pages, is devoted to a reproduc- 
tion of official documents; the Year Book has no corresponding part. The 
two periodicals are the leading international law publications issued in the 
English language. Though they cover in the main the same general ground, 
there is practically no duplication in them. Each seems to serve a real need. 
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ANNUAL Survey oF ENGLISH LAw 1934. London: Sweet & Maxwell, Ltd. 
Pp. xxvii, 308. 10s. 6d. Cf. Goodhart, Book Review (1930) 43 Harv. L. 
Rev. 511; Frankfurter, Book Review (1932) 45 Harv. L. REv. 596 (re- 
views of earlier issues). 

BritisH DoMINIONS As MANDATORIES, THE. By H. V. Evatt. Carlton: Mel- 
bourne University Press. Pp. 32. .A pamphlet on the legal problems 
raised by the British Dominions’ acting as mandatories. 

Business Law. By Leonard H. Axe. New York: Harper & Bros. Pp. xiv, 
664. $3.50. A textbook for college courses in business law. 

Business Law — PRINCIPLES AND Cases. By Harold F. Lusk. Chicago: 
Business Publications, Inc. Pp. xvi, 711. $4.00. A treatment of the 
divisions of the law which have to do with relationships created by agree- 
ment. 
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Cases AND AUTHORITIES ON Pusiic Utiities. Second Edition. By G. H. 
Robinson. Chicago: Callaghan & Co. Pp. xxxvii, 884. $6.00. The 
material has been compressed, supplemented, and rearranged. 

CasEs AND MATERIALS ON ADMINISTRATIVE LAw. Second Edition. By Felix 
Frankfurter and J. Forrester Davison. Chicago: The Foundation Press, 
Inc. Pp. xiii, 651. $6.00. A briefer collection of cases and materials 
than was in the first edition. See Freund, Book Review (1932) 46 Harv. 
L. REv. 167. 

Cases AND MATERIALS ON Contracts II. Two volumes. Vol. I, Performance 
of Contracts; Vol. II, Rescission, Reformation, and Quasi-Contracts. 
By Edwin W. Patterson. Chicago: The Foundation Press, Inc. Pp. xv, 
337; xxii, 663. $4.50; $5.50. The problems involved in the perform- 
ance or excuse of contracts. 

CASES AND MATERIALS ON FuTurRE INTERESTS. By W. Barton Leach. Chi- 
cago: The Foundation Press, Inc. Pp. xxiv, 1025. $6.50. Types of 
future interests, construction of limitations, powers of appointment, the 
Rule against Perpetuities, and restraints on alienation are treated. 

CASEs AND MATERIALS ON THE LAw oF Damaces. By Charles T. McCormick. 
Chicago: The Foundation Press, Inc. Pp. xv, 798. $6.00. Damages in 
tort, eminent domain, and contract, and especially procedural problems, 
are emphasized. 

Cases AND STATUTES ON Business AssoctaTions. By Alexander Hamilton 
Frey. Chicago: Callaghan & Co. Pp. xxvii, 1331. $6.50. Materials on 
partnerships and private corporations are collected in this casebook. 

Cases on CrepiTors’ Ricuts. Second Edition. By John Hanna. Chicago: 
The Foundation Press, Inc. Pp. xxiii, 1369. $7.00. New material on 
bulk sales, summary and declaratory judgments, and bankruptcy has been 
added. 

CASES ON THE LAW OF PARTNERSHIP. By Floyd R. Mechem. Fifth Edition 
by Robert Elden Mathews. Chicago: Callaghan & Co. Pp. xix, 812. 
$5.50. Cases indicating new trends and the application of old techniques 
to novel situations have been added in this edition. 

Crvrt SERvicE ABROAD— GREAT BRITAIN, CANADA, FRANCE, GERMANY. By 
Leonard D. White, Charles H. Bland, Walter R. Sharp, and Fritz Mor- 
stein Marx. New York: McGraw-Hill Book Co. Pp. x, 275. $3.00. 
A study by the Commission of Inquiry on Public Service Personnel. 

CIVILISATION AND THE GROWTH oF Law. By William A. Robson. New York: 
The Macmillan Co. Pp. xv, 354. $2.50. A study of the relations be- 
tween men’s ideas about the universe and the institutions of law and 
government. 

Crause “ DoLiaAr-or”, La. By Martin Domke. Paris: Les Editions Inter- 
nationales. Pp. 100. 20 fr. A consideration of the inapplicability of 
gold clause legislation to foreign debts. 

CommerciaL Law. By John A. Chamberlain and Raymond V. Cradit. Chi- 
cago: American Technical Society. Pp. 298. $2.00. A practical treatise 
covering fundamental principles. No cases are cited. 

CONSTITUTION IN SCHOOL AND COLLEGE, THE. By H. Arnold Bennett. New 
York: G. P. Putnam’s Sons. Pp. xiii, 315. $3.50. The book is written 
for teachers in grade and high schools. 

ConsTITUTIONAL History or THE Unirep States, A. By Andrew 
McLaughlin. New York: D. Appleton-Century Co. Pp. xi, 833. $4.00. 
A study of the constitutional problems raised in the last two centuries. 
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CoNTRIBUTION OF ENGLISH EQuiITy TO THE IDEA OF AN INTERNATIONAL 
Equity TRIBUNAL, THE. By Wolfgang Friedmann. London: Constable 
& Co., Ltd. Pp. x, 84. 4s. 6d. A consideration of the applicability of 
English equity concepts and procedure in an international tribunal. 

CorPORATION LAw FOR OFFICERS AND Directors. By William J. Grange. 
New York: The Ronald Press Co. Pp. xxx, 904. $6.00. Information as 
to corporate powers and duties for corporation executives. 

DESCRIPTION OF THE “ NEw DEAL”, A. By Fred R. Fairchild, Edgar S. Fur- 
niss, Norman S. Buck, Chester H. Whelden, Jr. New York: The Mac- 
millan Co. Pp. xv, 159. $.50. A revised edition analyzing the economics 
of the New Deal. 

DEUTSCHE RECHTSPRECHUNG AUF DEM GEBIETE DES INTERNATIONALEN PRI- 
VATRECHTS IM JAHRE 1933, Diz. By Fritz Deike and Herbert Muller. 
Leipzig: Walter de Gruyter & Co. Pp. 251. Significant decisions in the 
conflict of laws during 1933. 

DiPLoMATic CORRESPONDENCE OF THE UNITED STATES INTER-AMERICAN AF- 
FAIRS 1831-1860, Vor. VI. Carnegie Endowment for International 
Peace, Division of International Law. Washington: Carnegie Endow- 
ment for International Peace. Pp. viii, 735. $5.00. Communications 
with the Dominican Republic, Ecuador, and France. 

DoMINION oF CANADA INcomME War Tax Act. 1935 Edition. Commerce 
Clearing House, Inc. Chicago: The Corporation Trust Co. Pp. 64. 
$1.00. An annotated text of the Income War Tax Act of Canada and 
amendments. 

DoprELTE GERICHTSBARKEIT IN DEN VEREINIGTEN STAATEN VON NORDAMER- 
IKA, Die. By Friedrich B. Sieveking. Hamburg: Hans Christians Ver- 
lag. Pp. 123. RM 2.85. A study of the American dual judiciary system. 

Economics oF TRANSPORTATION. By Philip Locklin. Chicago: Business 
Publications, Inc. Pp. xii, 788. $4.00. In this study of the economic 
problems of transportation, especial consideration is paid to rate-making; 
questions raised by passenger traffic, however, are excluded as far as 
possible. 

ELEVENTH ANNUAL REPORT OF THE PERMANENT Court OF INTERNATIONAL 
Justice. Leyden: A. W. Sijthoff’s Publishing Co. Pp. 348. Fl. 4.50. A 
summary of the business of the Court in the past year. 

ENCYCLOPAEDIA OF THE SOCIAL ScIENCES, THE. Vol. XV. New York: The 
Macmillan Co. Pp. xxii, 714. $7.50. 

Estapo DE Sitro y La Ley HisToRICA Det INSTITUCIONAL, Et. By 
Juan Carlos Rébora. La Plata, Arg.: Publicaciones de la Facultad de 
Ciencias Juridicas y Sociales de la Universidad de la Plata. Pp. 524. A 
history of the control exercised by government over the people with espe- 
cial reference to the Argentine since its liberation. 

FANE FRAGMENT OF THE 1461 Lorps’ JouRNAL, THE. By William Huse Dun- 
ham, Jr. New Haven: Yale University Press. Pp. 108. $3.00. The text 
of the fragment, a commentary, and related source material. 

First Class TOWNSHIP IN PENNSYLVANIA, THE. By Philip B. Willauer. 
Philadelphia: University of Pennsylvania. Pp. vii, 118. The results of a 
survey of first class townships in Pennsylvania made to provide a factual 
basis for local government reorganization proposals. 

Fontes Juris GENTIUM. Series A., Sec. 1, Tomus 3. Berlin: Carl Heymanns 
Verlag. Pp. xviii, 102. RM 14. A digest of the decisions of the Perma- 
nent Court of International Justice, 1931-1934. 
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GERMANY’s Equatity or RicHts as LEGAL Proprem. By Viktor Bruns. 
Berlin: Carl Heymanns Verlag. Pp. 32. RM 1. Paper read at the first 
plenary meeting of the Academy of German Law. 

GREAT BRITAIN AND THE LAw or Nations. Vol. II, Territory. Edited by 
Herbert Arthur Smith. London: P. S. King & Son, Ltd. Pp. x, 422. 16s. 
One of a series of volumes illustrating the action taken by the British 
Government in all fields of international law. Cf. Feller, Book Review 
(1933) 47 Harv. L. REv. 379 (a review of the first volume). 

HANDELSBRAUCH UND KAUFRECHT IM DEUTSCHEN REICH. By Felix Rabi- 
nowicz. Wien: Moritz Perles. Pp. xv, 208. RM 8. A study of the 
German commercial laws. 

Home Rute ror METROPOLITAN Cuicaco. By Albert Lepawsky. Chicago: 
University of Chicago Press. Pp. xxiii, 210. $2.00. A study of the legal, 
administrative, and political problems of the municipal governments of 
metropolitan Chicago. 

KRIEGSRECHT UND NEUTRALITATSRECHT. By Josef L. Kunz. Wien: Julius 
Springer. Pp. xii, 335. RM 28. A study dealing with contemporary 
rather than historical problems. 

LASSEN SICH DAS RECHT UND DAS RECHTSLEBEN TIEFER UND SICHERER ER- 
FASSEN? By Rudolf Miiller-Erzbach. Miinchen: Verlag von Duncker & 
Humblot. Pp. 147. G. 4.50. A consideration of the integration of law 
and life. 

Law AND Custom oF THE ConsSTITUTION, THE. Vol. II, The Crown, Parts 
I, II. By Sir William R. Anson. New York: Oxford University Press. 
Pp. xxxi, 325; xv, 414. $10.00. A revision to include the developments 
of the past two decades. 

Law AND Practice RELATING TO LETTERS PATENT FOR INVENTIONS, THE. By 
Thomas Terrell and Sir Courtney Terrell. Eighth edition by J. Reginald 
Jones. London: Sweet & Maxwell, Ltd. Pp. xlvi, 678. £3 3s. A treatise 
on English patent law including the changes occasioned by recent 
legislation. 

Law AND THE LAwyers. By Edward S. Robinson. New York: The Mac- 
millan Co. Pp. xi, 348. $2.50. A psychological and sociological analysis. 

Law or Brits AND Notes. By David Stewart Edgar and David Stewart 
Edgar, Jr. Brooklyn: Published by the Authors. Pp. xxvii, 200. A text- 
book to supplement a course on bills and notes. 

Law or Moror Insurance, THE. By C. N. Shawcross. London: Butter- 
worth & Co. Pp. lxii, 767. £2 12s. 6d. A treatise on the English law. 
See Book Note, supra p. 185. 

Lecat Arp Bureaus. By John S. Bradway. Chicago: Public Administration 
Service. Pp. 80. $1.00. A manual of practice. 

LEGAL MANUSCRIPTS AND PRINTED Books. San Marino: Henry E. Hunting- 
ton Library and Art Gallery. Pp. 30. $.15. A sequence illustrating the 
development of English and American law. 

LEGAL Process AND INTERNATIONAL ORDER, THE. By Hans Kelsen. Lon- 
don: Constable & Co., Ltd. Pp. 30. 2s. An investigation of such vital 
issues in international law as the connection between disarmament and 
the establishment of an international executive, and the need for a com- 
pulsory world court. 

Lonc AND SHort Haut Principat or RATE REGULATION, THE. By Ralph L. 
Dewey. Columbus: Ohio State University Press. Pp. viii, 287. $2.50. 
A study of long and short haul discrimination. 
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MANUAL OF THE Law oF EvipENcE. By Sidney L. Phipson. Fifth Edition by 
Roland Burrows. London: Sweet & Maxwell, Ltd. Pp. xlvii, 344. 
12s. 6d. A statement of the leading principles of the English law. 

Mopern Equity. By Harold Greville Hanbury. London: Stevens & Sons, 
Ltd. Pp. i, 735. £1. A treatise which emphasizes the law of trusts but 
omits the law of partnerships and the problems of “ pretty young wards 
in Chancery”. Cf. Chafee, Book Review (1935) 48 Harv. L. REV. 522. 

New COMMONWEALTH QuARTERLY, THE. Vol. I, No. I. London: Constable 
& Co., Ltd. Pp. 88. 2s. A new English review devoted to research into 
problems of international justice and security. 

New Deat Decisions. Chicago: Commerce Clearing House, Inc. Pp. 111. 
$1.00. The full text of the decisions of the Supreme Court in the most 
important cases involving New Deal legislation. 

PLAN FOR THE ORGANISATION OF A EuROPEAN AIR SERVICE, A. By R. N. 
Lawson. London: Constable & Co., Ltd. Pp. 44. 2s. 6d. A detailed 
scheme for the organization of a European air police and transport 
system. 

POWER OF THE INTERNATIONAL JUDGE TO GIvE A DecIsION Ex AEQUO ET 
Bono, THe. By Max Habicht. London: Constable & Co., Ltd. Pp. xii, 
88. 4s. 6d. An investigation of the treaty clauses empowering an in- 
ternational judge to promulgate decisions ex aequo et bono. 

PRINCIPLES OF THE LAw oF LIBEL AND SLANDER. By Wilfred A. Button. 
London: Sweet & Maxwell, Ltd. Pp. xxiii, 255. 12s. 6d. A short state- 
ment of the main principles of the English law of defamation. 

PROBLEMS OF PEACE AND War. Transactions of The Grotius Society — Vol. 
20. London: Sweet & Maxwell, Ltd. Pp. xxi, 216. 10s. Papers read 
before the Society in the year 1934. 

Pustic ADMINISTRATION. By John M. Pfiffner. New York: The Ronald 
Press Co. Pp. xii, 525. $4.00. A comprehensive analysis of national, 
state, and local administration. 

RATIFICATION DES TrAITES, Le. By Fernand Dehousse. Paris: Recueil 
Sirey. Pp. 222. A study of the methods of ratifying treaties which have 
been negotiated. 

RECHT UND SITTLICHKEIT. Third Edition. By Rudolf Laun. Berlin: Ver- 
lag von Julius Springer. Pp. v, 109. RM 4.80. The pamphlet includes 
a comparison of the American gold clause controversy with the German 
mark inflation. 

RECUEIL DES Cours 1934—TIII, IV. Paris: Recueil Sirey. Pp. 890; 862. 

REGULATION OF THE SMALL Loan Business. By Louis N. Robinson and 
Rolf Nugent. New York: Russell Sage Foundation. Pp. 284. $3.00. A 
monograph. 

REvISTA DA FACULDADE DE Diretro. Vol. XXXI, Fasc. II. Sao Paulo: Uni- 
versidade de Sao Paulo. Pp. 368. Included in this issue are articles on 
constitutional reform and on the intellectual proletariat. 

Ricut or AsyLtumM, THE. By Charles Recht. New York: The Social Eco- 
nomic Foundation, Inc. Pp. 35. $.15. An historical survey. 

Rocer B. TANEY. By Carl Brent Swisher. New York: The Macmillan Co. 
Pp. x, 608. $5.00. An impartial and scholarly biography of the former 
Chief Justice of the Supreme Court. 

R6mIscHes PrivATRECHT. Second Edition. By Wolfgang Kunkel. Berlin: - 
Verlag von Julius Springer. Pp. xiv, 402. RM 26. A treatise on Ro- 
man private law. 
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SCHADENSERSATZ FUR VERLETZUNGEN PRIVATER BEI VOLKERRECHTLICHEN 
DELIKTEN. By Anton Roth. Berlin: Carl Heymanns Verlag. Pp. 178. 
RM 12. A consideration of the right to for private injuries 
caused by international crimes. 

SmitH CoLLEecE StupiEs IN History. Vol. XIX, Nos. 1,2. Edited by John 
C. Hildt, Wm. Dodge Gray, and Harold Underwood Faulkner. North- 
ampton: Dept. of History of Smith College. Pp. 130. “Studies in the 
Economic History of the Ohio Valley ”, by Louis C. Hunter. 

Soviet Russia Ficuts Crime. By Lenka von Koerber. New York: E. P. 
Dutton & Co. Pp. xiv, 240. $3.00. The personal experiences of a 
trained penologist who examined Russia’s prisons. 

STATUTORY DISCLAIMERS IN PATENT LAw. By P. J. Federico. Washington: 
Paul Pearlman. Pp. 215. $5.00. A monograph classifying and analyzing 
the decisions. 

Stupents’ TEXTBOOK OF THE Law or Evipence, A. By John H. Wigmore. 
Chicago: The Foundation Press, Inc. Pp. xxxv, 610. A one-volume 
text containing rules and examples. Cf. Beale, Book Review (1905) 18 
Harv. L. Rev. 478; Chafee, Book Review (1924) 37 id. 513. 

THEORY AND PRACTICE OF INTERNATIONAL Poxicinc. By Hans Wehberg. 
London: Constable & Co., Ltd. Pp. 100. 4s. 6d. A study of the most 
important precedents for an international police force and the functions 
such a force could fulfill. 

TRANSACTIONS OF THE SUPREME CoURT OF THE TERRITORY OF MICHIGAN 
1805-1814. Two Volumes. Edited by William Wirt Blume. Ann 
Arbor: University of Michigan Press. Pp. liv, 632; 515. A selection 
from the records of the Supreme Court of the Territory of Michigan. 

TRATTATO prt DrritTo DELL’INDusTRIA. By Mario Rotondi. Padova: An- 
tonio Milani. Pp. xi, 172. The first part of the first volume of a treatise 
on industrial law. 

TRAVAUX DU COMITE FRANGAIS DE Droit INTERNATIONAL PRIVE — 1934. 
Paris: Librarie Dalloz. Pp. 163. A report of the work done the first 
year by the French committee on the conflict of laws. 

TREATISE ON MEDICAL JURISPRUDENCE, A. By Benton S. Oppenheimer. 
Baltimore: William Wood & Co. Pp. xi, 290. $4.00. A concise text- 
book for physicians, lawyers, and students. 

TREATISE ON THE ConFiict oF Laws, A. Three Volumes. By Joseph H. 
Beale. Vol. I, Jurisdiction; Vol. II, Choice of Law; Vol. III, Adminis- 
tration and Procedure. New York: Baker, Voorhis & Co. Pp. cxii, 645; 
xix, 647-1440; viii, 1441-2127. $30.00. The treatise is keyed to and 
discusses the sections of the Restatement. 

“ Trust” NEL Diritto INGLESE, It. By Remo Franceschelli. Padova: An- 
tonio Milani. Pp. xxx, 591. A treatise on the law of trusts with especial 
reference to corporate trustees and business trusts. 

WrituiaM Lapp: An EXAMINATION OF AN AMERICAN PROPOSAL FOR AN INTER- 
NATIONAL Equity TrisuNAL. By Georg Schwarzenberger. New York: 
Constable & Co., Ltd. Pp. xvi, 78. 4s. 6d. An analysis of the services 
William Ladd has rendered to the cause of international peace. 

WorKMEN’s CoMPENSATION. Two Volumes. By Douglass A. Campbell. Los 
Angeles: Parker, Stone & Baird Co. Pp. xlviii, 992; xl, 993-2059. 
$25.00. A full treatise. 


be 

\ 


